





Insurance Counsel 
Journal ;.. 


om 
~— - & 


ry 
_-> Oo 


October, 1950 § = 


VOL. XVII 














i s Page 
Officers and Executive Committee 
Editorial 
Standing Committees 1950-1951 
Proceedings of 23rd Annual Convention 
Address of Welcome—Honorable Frank C. Haymond 
Response to Address of Welcome—Ernest W. Fields 
Report of the President—L. Duncan Lloyd 
“What Price Glory’—Cody Fowler 
“The Common Heritage”—Dr. Francis P. Gaines_.....-- 
Amendment to By-Laws Grccnnamancnsniiaenmnett 371 
Report of Secretary—John A. Kluwin-.... 
Report of Treasurer—Forrest S. Smith 
Report of Memorial Committee 
Report of Editor—George W. Yancey 
Open Forum—. 
Coverage v. Use of Other Automobiles of the Standard Automobile Combination 

Policies—P, L. Thornbury. 
Disclaimer, Letters of Reservation and Non-Waiver Agreements :—Developments 

from 1940 to 1950—Clinton M. Horn 
Open Forum— 
The Home Office—Trial Counsel Relationship—Jo 
Trial Counsel Point of View—Alvin R. Christo 






























































Niutually Satisfactory Relationships 
inions—Royce G. Rowe 


come Cae ire Loss Adjustments—Alf T. Persson 

Un ting of Risks Within Plants of United States Atomic Energy Com- 
mission—Col. Reuel C. Stratton_--- 

The Effect of Atomic Energy on Underwriting—Dr. William G. Pollard 

Members’ Registration—1950 Convention 

Guest Registration—1950 Convention 























Issued Quarterly by 
International Association of Insurance Counsel 
Massey Building = Birmingham, Alabama 


Eatered as Second Class Mail Matter at the Post Office at Birmingham, Alabama 











Wayne E. STICHTER 
President, International Association of Insurance Counsel 
1950-1951 








President’s Page 


et 8 


 . the year that ended with the 1950 convention at The Green- 

brier, our Association reached a new high in activity, efficiency and 
accomplishment. The work of the Standing Committees was unusually 
effective. The Journal, under the able leadership of our perennial Editor, 
George W. Yancey, added to its reputation as an outstanding legal pub- 
lication. The Secretary and Treasurer were “on their toes” and rendered 
conscientious and efficient service. A loyal and most capable corps of of- 
ficers and Executive Committeemen performed yoeman service in the 
solving of troublesome problems and in the adoption of sound and import- 
ant administrative policies. Our untiring (now retiring) President, L. Dun- 
can Lloyd, was always “on the ball,” ever alert to advance the purpose of 
the Association—a real leader and a great doer. He climaxed a superlative 
year with an outstanding convention—a meeting which had the largest at- 
tendance and one of the best programs in our history. 

Assuredly it is a great honor to serve as President of an organization 
such as ours, and I am deeply appreciative of that honor. At the same time, 
I am keenly aware of the responsibilities that devolve upon me. To main- 
tain the standard of excellence which has been set by my predecessors in 
office is a difficult task. In the performance of that task I shall need a lot 
of help—earnest, conscientious work. May I count on YOU to do your bit? 

The names of those selected for the Standing Committees will be found 
elsewhere in this issue of the Journal. Because of the importance of the 
Standing Committees, these appointments were made only after very care- 
ful screening and thorough consideration. Our committees constitute the 
mainspring of the Association; the work of the committees determines the 
success of the Association. It is therefore of the utmost importance that 
EVERY member of EACH Standing Committee carry out in a timely and 
efficient manner the assignment given him by his committee chairman; de- 
lay or inattention on the part of any member will make more difficult, and 
perhaps nullify, the work of the chairman and other members of the com- 
mittee. The Executive Committee is counting on the wholehearted coopera- 
ation of every committee member. 

The consideration of applications for membership continues to be one 
of the most important duties of the Executive Committee. We need and 
want men of integrity and of outstanding ability in the field of insurance 
law. We do not want, and we do not propose to take into the Association, 
applicants who do not measure up to this standard. We can afford to be 
choosy and we expect to be choosy. Please keep in mind at all times that 
we are interested in “quality and not quantity.” Before consenting to spon- 
sor or certify a person for membership, make sure that he meets in all re- 
spects the requirement of Article III of the By-Laws that the applicant be 
a lawyer “of high professional standing and who devotes and has devoted 
for the five years immediately preceding his application for membership a 
substantial portion of his professional time to the representation of Insur- 
ance Companies” either as trial counsel or home office counsel. 

The President and the Executive Committee will welcome at all times 
any suggestions you may have for the betterment of YOUR Association. 
Particularly we should like to have suggestions as to the Convention Pro- 
gram in 1951—as to speakers, type of Open Forums, kind of entertainment, 
and the like. Let us have your ideas. 


WAYNE STICHTER, President 
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President 
WAYNE E. STICHTER 
Toledo, Ohio 


President-Elect 
JoserH A. SPRAY 
Los Angeles, California 


Secretary 


Joun A. KLUWIN 
Milwaukee, Wisconsin 


Vice-Presidents 
HARLAN Don CARLOs 
Hartford, Connecticut 

Leo B. PARKER 
Kansas City, Missouri 

Treasurer 
Forrest S. SMITH 
Jersey City, New Jersey 


Executive Committee 


The President 

The President-Elect 

The Vice-Presidents 

The Secretary 

The Treasurer 

Immediate Past President 
L. DuNcAN LLOYD 
Chicago, Il. 

Journal Editor 
Gro. W. YANCEY, 
Birmingham, Ala. 

Associate Editor 
MILLER MANIER, 
Nashville, Tenn. 
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For the Term of Two Years 


Joun L. Barton 
Omaha, Nebraska 


J. A. (Tiny) Goocu 
Fort Worth, Texas 


Rosert P. Hopson 


+ Ex-Officio 


For the Term of One Year 
ERNEsT W. FIELps 
New York, New York 


FRANKLIN J. MARRYOTT 
Boston, Massachusetts 


Rosert M. NELSON 
Memphis, Tennessee 
For the Term of Three Years 


Lester P. Dopp 
Detroit, Michigan 


STANLEY C. Morris 
Charleston, West Virginia 


Royce G. Rowe 











Louisville, Kentucky Chicago, Illinois 


Past Presidents 

















Myron W. VAN AUKEN..________ 1920-1923 Geratp P. Hayes. _.......... 1939-1940 
MaRTIN P. CorNELIUS. 1923-1926 Oscar J. Brown... aiieschanteece 1940-1941 
Epwin A. JONES 1926-1932 WILLIs SMITH _... -.-....--. 1941-1948 
Grorce W. YANCEY___.___-__ 1932-1934 PaT H. Eacer, JR... 1943-1944 
WALTER R. MAYNE. 1934-1935 F. B. Baytor_.. 944-1946 
J. Roy Dickie 1935-1936 Pau J. McGoucnH... 1946-1947 
Marion N. CHRESTMAN..____ 1936-1937 LoweLL WHITE _.__.__ 1947-1948 
P. E. REEpER 1937-1938 KENNETH P. GRUBB... 1948-1949 
Mito H. Crawrorp.__._. 1938-1939 L. DuNcAN LLoyD............_.... 1949-1950 
PURPOSE 


The purpose of this Association shall be to bring into close contact by association and 
communication lawyers, barristers and solicitors who are residents of the United States of 
America, or any of its possessions, or of the Dominion of €anada, or of the Republic of Cuba, or 
of the Republic of Mexico, who are actively engaged wholly or in part in practice of that branch 
of the law pertaining to the business of insurance in any of its branches, and to Insurance 
Companies; for the purpose of becoming more efiicient in that particular branch of the legal 
profession, and to better protect and promote the interests of Insurance Companies authorized 
to do business in the United States or Dominion of Canada or in the Republic of Cuba, or im the 
—— of Mexico; to encourage cordial intercourse among such lawyers, barristers and 
solicitors, and between them and Insurance Companies generally. 
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PRESIDENT WAYNE E. STICHTER 


You should know your President. The 
members of this Association who have been 
fortunate in having attended our meetings 
in recent years know Wayne Stichter, and 
know that you have in your President a dis- 
tinguished and successful lawyer; a man of 
vision, who is not afraid of work, and who 
has the happy faculty of getting things 
done. As some of you do not know Wayne, 
the Journal presents him to you by pic- 
ture in this issue and by the following short 
biographical sketch: 


Born in Bradford, Ohio, January 22, 
1901. Attended public schools in Bradford. 
Served in United States Navy 1917-1919. 
Bachelor of Arts degree (cum laude), Ohio 
State University, 1922. Juris Doctor degree, 
Ohio State University Law School, 1924. 
Fraternities: Delta Theta Phi, Phi Beta 
Kappa and Order of the Coif. Admitted to 
Ohio Bar, 1924. 

Member of firm of Effler, Eastman, 
Stichter & Smith, Toledo, Ohio. Member 
Toledo, Lucas County, Ohio State and 
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American Bar Associations, American Judi- 
cature Society. Part-time instructor, Col- 
lege of Law, University of Toledo, 1925- 
1940. Chairman, Insurance Law Section, 
Ohio State Bar Association, 1941-1942. 
Chairman, Negligence Law Committee, 
Ohio State Bar Association, 1949-1950. 
Member Executive Committee of Interna- 
tional Association of Insurance Counsel, 
1946-1949. Member of Board of Governors, 
Inverness Club; member Toledo Chamber 
of Commerce. Past President Toledo Chap- 
ter, High Twelve International. Honor- 
ary Member Supreme Council Thirty- 
Third (33°) Degree Ancient Accepted Scot- 
tish Rite of Free Masonary. 

Married Irene Mason August 25, 1925. 
Four sons: Dick, age 22, graduate of Col- 
gate University; Don, age 21, a senior at 
Colgate; Jack, age 17; and Phil, age 11. 
Residence: 4129 Overlook Blvd. 
Ohio. 


Your editor feels, in fairness to all of you 
who have been assigned work in behalf 
of the Association for 1950-1951, that your 
President will expect you not only to do 
the job assigned you, but to do a good job, 
one which will be a credit to you and to 
the Association. 


, Toledo 7, 


A SUBROGATED INSURANCE COM.- 
PANY MAY MAINTAIN ACTION 
UNDER FEDERAL TORT CLAIMS 

ACT AGAINST THE UNITED 
STATES. 


Mr. William A. Hyman of the New York 
Bar, and a distinguished member of our 
Association, was good enough to write me 
some time ago in reference to the case of 
United States vs. Aetna Casualty Company, 
wherein the Supreme Court held that 
where an insurance company had _ been 
subrograted by payment to one of its in- 
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sureds, that the insurance company had a 
right to bring an action in its own name 
against the United States Government un- 
der the Federal Tort Claims Act of Aug- 
ust 2, 1946, where the Government is al- 
leged to be a third-party tort feasor. This 
communication from Mr. Hyman was a 
very happy one to me in that I had re- 
ceived in the same mail a letter from Wash- 
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ington denying the claim of my insurance 
carrier and stating that the Tort Claims Act 
did not permit the approval of a claim by 
a subrogated insurance company. 

Space here will not permit the printing 
of the opinion of the court in this case, 
but it can be found in 170 Fed. (2d) 469, 
338 U. S. 366 (1949), and 70 Sup. Ct. 207 
(1949). 


DAVID I. McALISTER DIES 
SUDDENLY 


Shortly after our 1950 convention at 
White Sulphur Springs your editor learned 
of the death of his good friend, David I. 
McAlister. It is with deep sorrow and re- 
gret that I announce to the membership 


Dave’s death. 

Those of you who attended the meeting 
this year at White Sulphur, saw and were 
with Dave and enjoyed his wit, his friend- 


liness and consideration, will be especially 
shocked to know of his sudden passing. 

David Irons McAlister served this Asso- 
ciation as its secretary well and efficiently 
and cheerfully from 1943 to 1949. For 
many years prior to his being elected secre- 
tary of the Association he had been an ac- 
tive worker, a constant attendant at our 
annual meetings, and had served the Asso- 
ciation with credit to himself and to the 
Association whenever called upon. 

Dave McAlister at the time of his death 
was senior partner of the law firm of Mc- 
Alister and Sweet in Washington, Pennsyl- 
vania. Prior to enlisting in the Army, Mr. 
McAlister attended Washington and Jeffer- 
son College, receiving his Bachelor of Arts 
degree in 1918. He was a member of the 
Alpha Tau Omega fraternity. 

He enlisted with the Aviation Research 
Department of the 808th Aero Squadron, 


Signal Corps, at Fort Wood, New York, 
on March 11, 1918, and was transferred 
shortly to the Corps’ Science and Research 
Headquarters in Washington, D. C. He was 
promoted to Sergeant on September 18, 
1918, and continued service in Washing- 
ton, D. C. and was discharged on Febru- 
ary 11, 1919. 

Mr. McAlister was a graduate in law 
from the University of Pittsburgh Law 
School and was admitted to the Pennsyl- 
vania Bar the same year. 


Mr. McAlister was a member of the 
Washington Bar Association, and a member 
of the Legal Biography Committee of the 
Pennsylvania Bar Association. 

In the death of Dave McAlister we have 
lost one of our most outstanding members. 
We have lost a member who stood ready 
and willing to serve the Association at all 
times and who did much in behalf of the 
Association in continuing to build the As- 
sociation and to serve the members. 

Our deep and heartfelt sympathy is again 
here expressed to Dave’s widow, Mrs. Mary 
Woodard McAlister. Mrs. McAlister has 
for years attended our meetings with Dave, 
and by her graciousness and charm has won 
our admiration and everlasting friendship. 
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Standing Committees, 1950-1951 


AUTOMOBILE INSURANCE 
LAW COMMITTEE 

Chairman: Dempsey, James, White Plains, 
New York 

Vice Chairmen: Buchanan, G. Cameron, 
Detroit, Mich. 

Rollins, H. Beale, Baltimore, Md. 

Anderson, John H., Jr., Raleigh, N. C. 

Coleman, Fletcher B., State Farm Mutual 
Insurance Company, Bloomington, III. 

Gallagher, Donald, Albany, N. Y. 

Graham, John C., Aetna Casualty & Surety 
Company, Hartford, Conn. 

Lancaster, J. L., Jr., Dallas, Texas 

Locke, L. J., Continental Casualty Com- 
pany, Chicago, III. 

Moore, Robert M., Chicago, III. 

O’Kelley, A. Frank, Tallahassee, Fla. 

Sprinkle, Paul C., Kansas City, Mo. 

Thomas, A. W., Cleveland, Ohio 

Wardle, Frederick C., American Associated 
Insurance Companies, Detroit, Mich. 

Werner, Victor Davis, New York, N. Y. 

Young, Robert F., Dayton, Ohio 

Ex-Officio: Rowe, Royce G., Lumbermens 
Mutual Casualty Company, Chicago, IIl. 


AVIATION LAW COMMITTEE 

Chairman: Orr, George Wells, U. S. Avia- 
tion Underwriters, New York, N. Y. 

Vice Chairmen: Atkins, C. Clyde, Miami, 
Fla. 

Wicker, John J., Jr., Richmond, Va. 

Betts, Forrest A., Los Angeles, Calif. 

DuMoulin, L. St. M., Vancouver, B. C., 
Canada 

Gay, Russell C., New York, N. Y. 

Howell, Charles Cook, Jr., Jacksonville, 
Fla. 

Jainsen, Wilson C., Hartford Accident & 
Indemnity Company, Hartford, Conn. 

Karr, Payne, Seattle, Wash. 

Lucas, Wilder, St. Louis, Mo. 

McClendon, William H., Jr., New Orleans, 
La. 

McDonald, W. Percy, Memphis, Tenn. 

Schneider, Philip J., Cincinnati, Ohio 

Smith, Howard L., Tulsa, Okla. 

Smith, Roger H., Toledo, Ohio 

Ughetta, Casper B., New York, N. Y. 

—a Morris, Stanley C., Charleston, 
N. Va. 


CASUALTY INSURANCE 
COMMITTEE 
Chairman: Ahlers, Paul F., Des Moines, 
lowa 


Vice Chairmen: Donovan, James B., New 
York, N. Y. 

Reynolds, Hugh E., Indianapolis, Ind. 
Allen, James P., Jr., Liberty Mutual Insur- 
ance Company, Boston, Massachusetts 
Anderson, Dorman C., Continental Cas- 

ualty Company, Chicago, III. 
Andrews, John D., Hamilton, Ohio 
Borgelt, E. H., Milwaukee, Wis. 
Boss, Henry M., Providence, R. I. 
Chilcote, Sanford Marshall, Pittsburgh, Pa. 
Cooper, George J., Michigan Mutual Lia- 
bility Company, Detroit, Mich. 
Cull, Frank X., Cleveland, Ohio 
Dimond, Herbert F., Fidelity & Casualty 
Company of New York, New York, N. Y. 
Donovan, James B., New York, N. Y. 
Holt, Parker, Fort Myers, Fla. 
Lipscomb, Hubert S., Jackson, Mississippi 
McCarroll, Clarence, Owensboro, Ky. 
Pledger, Charles E., Jr., Washington, D. C. 
Tressler, David L., Chicago, III. 
Ex Officio: Barton, John L., Omaha, Neb. 


FIDELITY AND SURETY LAW 
COMMITTEE 
Chairman: Mansfield, Walter A., Detroit, 
Mich. 
Vice Chairmen: Rudolph, Harold W., Sea- 
board Surety Company, New York, N. Y. 
Weichelt, George M., Chicago, III. 
Allison, John M., Tampa, Fla. 
Barber, A. L., Little Rock, Ark. 
Buchanan, William D., Detroit, Mich. 
Cope, Kenneth B., Canton, Ohio 
Dew, W. Braxton, Aetna Casualty & Surety 
Company, Hartford, Conn. 
Earnest, Robert L., West Palm Beach, Fla. 
Farabaugh, Gallitzen A., South Bend, Ind. 
Gambrell, E. Smythe, Atlanta, Ga. 
Grooms, Hobart, Birmingham, Ala. 
Higinbothom, Paul N., Baltimore, Md. 
Reynolds, Sheldon S., Cleveland, Ohio 
Roberts, H. Melvin, Cleveland, Ohio 
Whitfield, Allen, Des Moines, lowa 
Zurett, Melvin H., Rochester, N. Y. 
Ex Officio: Fields, Ernest W., New York, 
N. ¥. 


FINANCIAL RESPONSIBILITY 
LAW COMMITTEE 
Chairman: Faude, John P., Aetna Life Af- 

filiated Companies, Hartford, Conn. 
Vice Chairmen: Gongwer, J. H., Mansfield, 
Ohio 
Tucker, Warren C., Utica, N. Y. 
Agar, Thomas J., K. C., Sun Insurance Of- 
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fice & Affiliated Companies, Toronto, 
Canada 

Baker, Sam Rice, Montgomery, Ala. 

Bloom, Herbert L., Lumbermens Mutual 
Casualty Company, Chicago, III. 

Cheek, James C., Oklahoma City, Okla. 

Foster, John E., Columbus, Ohio 

Geer, Arthur B., Minneapolis, Minn. 

Heneghan, George E., St. Louis, Mo. 

Henry, John A., Continental Casualty 
Company, Chicago, III. 

Kemper, W. L., Houston, Texas 

Kuhn, Edward W., Memphis, Tenn. 

Moul, Charles E., Ohio Farmers Insurance 
Company, LeRoy, Ohio 

Nigh, Warren, Government Employees In- 
surance Company, Washington, D. C. 

Wagner, Richard C., Association of Cas- 
ualty & Surety Executives, New York, 
N. Y. 

Wickham, William A., Standard Accident 
Insurance Company, Detroit, Mich. 

Ex Officio: Marryott, Franklin J., Boston, 
Mass. 3 


FIRE AND INLAND MARINE 
INSURANCE COMMITTEE 


Chairman: Kelly, Ambrose B., Associated 
Factory Mutual Fire Insurance Company, 
Providence, R. I. 

Vice Chairmen: Fellers, James D., Okla- 
homa City, Okla. 

Gresham, Newton, Houston, Texas 

Beach, Charles Gordon, Ohio Farmers In- 
surance Company, LeRoy, Ohio 

Grissom, Pinkney, Dallas, Texas 

Landis, M. L., Central Manufacturers’ Mu- 
tual Insurance Company, Van Wert, 
Ohio 

Levin, Samuel, Chicago, IIl. 

Mangin, William B., Syracuse, N. Y. 

Mann, Frank C., Springfield, Mo. 

Matthias, Russell H., Chicago, III. 

Sapp, Armistead W., Greensboro, N. C. 

Shull, Deloss P., Sioux City, lowa 

Van Orman, Wayne, New York, N. Y. 

Watters, Thomas, Jr., New York, N. Y. 

Weston, S. Burns, Cleveland, Ohio 

Wright, Edward L., Little Rock, Ark. 

Ex Officio: Lloyd, L. Duncan, Chicago, Il. 
HEALTH AND ACCIDENT 
INSURANCE COMMITTEE 

Chairman: Don Carlos, Harlan, ‘Travelers 
Insurance Company, Hartford, Conn. 

Vice Chairmen: Hemry, Leslie, American 
Mutual Liability Insurance Company, 
Boston, Mass. 

Sweitzer, J. Mearl, Employers Mutual Lia- 
bility Insurance Company, Wausau, Wis. 
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Chalmers, William W., Chicago, III. 
Durham, F. H., Minneapolis, Minn. 
Ebeling, Philip C., Dayton, Ohio 

Francis, Marshall H., Steubenville, Ohio 

Grahame, Orville F., Massachusetts Protec. 
tive Association, Inc., Worcester, Mass. 

LaBrum, J. Harry, Philadelphia, Penn. 

McConnell, F. Britton, Pacific Employers 
Insurance Co. and Unity Mutual Life 
and Accident Insurance Company, Los 
Angeles, Calif. 

Miller, Orrin, Dallas, Texas 

Neal, Robert R., North American Accident 
Insurance Company, Chicago, III. 

mage ey D., Cedar Rapids, Iowa 

Raub, Edward B., Jr., Indianapolis, Ind. 

Rogoski, Alexis J., Muskegon, Mich. 

Skutt, V. J., Mutual Benefit Health & Ac. 
cident Association, Omaha, Neb. 

White, Lowell, Denver, Colo. 
HIGHWAY SAFETY COMMITTEE 

Chairman: Cox, Taylor H., Knoxville, 
Tenn. 

Vice Chairmen: Brewer, Edward C., Clarks- 
dale, Miss. 

Townsend, Mark, Jr., Jersey City, N. J. 
Combs, Hugh D., United States Fidelity & 
Guaranty Company, Baltimore, Md. 

Conklin, Clarence R., Chicago, IIl. 

Fais, Gervais W., Columbus, Ohio 

Fitzpatrick, William F., Syracuse, N. Y. 

Foynes, Thomas N., Electric Mutual Lia- 
bility Insurance Company, Lynn, Mass. 

Gorton, Victor C., Allstate Insurance Com- 
pany, Chicago, III. 

Head, Walton O., Texas Employers’ Insur- 
ance Association, Dallas, ‘Texas 

Mungall, Daniel, General Accident Fire & 
Life Assurance Corp., Ltd., Philadelphia, 
Penn. 

Nims, David E., Jr., Kalamazoo, Mich. 

O’Bryan, William M., Fort Lauderdale, 
Fla. 

Olds, James, Akron, Ohio 

Smith, Culver, West Palm Beach, Fla. 

Smith, Forrest S., American Fidelity & Cas- 
ualty Company, Richmond, Va. 

Van Alsburg, Donald J., Detroit Automo- 
bile Inter-Insurance Exchange, Detroit, 
Mich. 

Ex Officio: Parker, Leo, Kansas City, Mo. 
LIFE INSURANCE COMMITTEE 

Chairman: Stewart, Joseph R., Kansas City 
Life Insurance Company, Kansas City, 
Mo. 

Vice Chairmen: Ford, Byron E., Columbus, 
Ohio 

Shackleford, R. W., ‘Tampa, Fla. 
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Baird, R. F. The Lincoln National Life 
Insurance Company, Fort Wayne, In- 
diana. 

Bateman, Harold A., Dallas, ‘Texas 

Bronson, E. D., San Francisco, Calif. 

Cobourn, Frank M., Toledo, Ohio 

Crownover, Arthur, Jr., Nashville, Tenn. 

Dodson, T. DeWitt, Metropolitan Life In- 
surance Company, New York, N. Y. 

Eggenberger, William J., Detroit, Mich. 

Henderson, Joseph W., Philadelphia, Penn. 

Kadyk, David J., Chicago, III. 

McHaney, Powell B., General American 
Life Insurnace Company, St. Louis Mo. 
Smith, Julius C., Jefferson Standard Life 
Insurance Company, Greensboro, N. C. 
Thornbury, P. L., Farm Bureau Mutual 
Auto Insurance Company, Columbus, 

Ohio 
Topping Price H., Guardian Life Insur- 

ance Company of America, New York, 

Be 
Wells, W. Calvin, III, Jackson, Miss. 

Ex Officio: Gooch, J. A. (Tiny) Fort 
Worth, Texas 

MALPRACTICE COMMITTEE 

Chairman: Benson, Palmer, St. Paul Mer- 
cury Indemnity Co., St. Paul, Minn. 

Vice Chairmen: Gould, Charles P., Los An- 
geles, Calif. 

Graves, R. B., Wisconsin Rapids, Wis. 

Albert, Milton .A., New Amsterdam Cas- 
ualty Co., Baltimore, Md. 

Anderson, Wilson, Charleston, W. Va. 

Bennethum, William H., Wilmington, 
Del. 

Kelly, William A., Akron, Ohio 

Martin, William F., New York, N. Y. 

Scallen, Raymond A., Minneapolis, Minn. 

Sterry, Philip C., Los Angeles, Calif. 

Ex Officio: Spray, Joseph A., Los Angeles, 
Calif. 

MARINE INSURANCE COMMITTEE 
Chairman: Long, Stanley B., Seattle, Wash. 
Vice Chairmen: Beechwood, George Eu- 

gene, Philadlephia, Penn. 

Porteous, William A., Jr., New Orleans, La. 

Blanchet, George A., New York, N. Y. 

Bolster, Charles Stephen, Boston, Mass. 
Cecil, Lamar, Beaumont, Texas 
Humkey, Walter, Miami, Fla. 

McNeal, Harley J., Cleveland, Ohio 
2 ype Richard B., Jr., New Orleans, 

a. 


Mount, Thomas F., Philadelphia, Penn. 
Nash, J]. Newton, New York, N. Y. 

Reed, Peter, Cleveland, Ohio 

Wakefield, Claude E., Seattle, Wash. 
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White, Morris E., Tampa, Fla. 

White, W. H., Gulfport, Miss. 

Ex Officio: Nelson, Robert M., Memphis, 
Tenn. 


PRACTICE AND PROCEDURE 
COMMITTEE 

Chairman: Knepper, William E., Colum- 
bus, Ohio 

Vice Chairmen: 
chants Mutual 
N. Y. 

Varnum, Laurent K., Grand Rapids, Mich. 

Burns, Lawrence, Jr., Coshocton, Ohio 

Cantey, Emory A., Fort Worth, Texas 

Christovich, Alvin R., New Orleans, La. 

Daniel, ‘Todd, Philadelphia, Pa. 

Finn, William A., Toledo, Ohio 

Folts, Aubrey F., Chattanooga, Tenn. 

Hannah, Richards Wesley, General Acci- 
dent Fire & Life Assurance Corporation, 
New York, N. Y. 

Hinshaw, Joseph, Chicago, IIl. 

Jr., Kansas City, Mo. 

Kivett, Austin W., Milwaukee, Wis. 

Knowles, William F., Kansas City, Mo. 

Lazonby, J. Lance, Gainesville, Fla. 

McCamey, Harold E., Pittsburgh, Pa. 

Mehaffey, James W., Beaumont, Texas 
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23rd Annual Convention International Association Of 
Insurance Counsel 
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JULY 6, 7 and 8, 1950 


THURSDAY, JULY 6, 1950 


RESIDENT LLOYD: Members of the 

International Association of Insurance 
Counsel and Guests: The 23rd annual meet- 
ing is now in session. 

This convention is our seventh meeting 
at this delightful resort. Some of you ma 
recall from the days of World War I that 
in a game of chance the number seven on 
the first roll of the dice is most helpful to 
the pocketbook or vice versa. This meeting 
will be no exception either way. 

If there is no objection, we will dispense 
with the roll call and the reading of the 
minutes. I hear none, and they are dis- 
pensed with. 

It seldom happens when a man has been 
literally “kicked out” of an organization 
that he will return and face the gang, un- 


less he has murder or other similar motives 
in his heart. 

The next speaker on the program was 
once a member of this organization. For- 
tunately for the people and the Bar of the 
State of West Virginia, he was elected to 
the Bench, which automatically eliminated 
him from our roster, without any refund of 
dues. 

With his tongue in his cheek, this speaker 
has promised to welcome a group of damn 
Yankees and others to the State of West 
Virginia. 

Gentlemen, I am very proud and privil- 
eged to present your friend, and my 
friend, a Judge of the Supreme Court of 
Appeals of West Virginia, the Honorable 
Frank C. Haymond. (Applause). 


Address of Welcome 


By HONORABLE FRANK C. HAYMOND 


Charleston, West Virginia 


Mr. President, Distinguished Guests, and 
Fellow Former One-Time Members of the 
International Association of Insurance 
Counsel, Ladies and Gentlemen: After 
glancing at the annual program and its 
beautiful get-up, which referred to me as 
Chief Justice of the Supreme Court of Ap- 
peals of this State, I felt a little bit like the 
Colored widow who thought she was attend- 
ing her husband’s funeral. The preacher 
was in fine form and he launched into a 
long eulogy of the perfections of the deceas- 
ed. After the Colored widow and her son 
had listened for about ten minutes she got 
uneasy and look at her son and said: “Ras- 


tus, you goes over there and take a good 


look in that there coffin and see if you can 
recognize your dad. I think we are at the 
wrong funeral.” (Laughter). 

When your distinguished President sev- 
eral weeks ago invited me to come to this 
meeting I promptly accepted the invita- 
tion. In doing so I told him, as a former 
member of this association who had been 
ousted from membership because I had 
become a Judge, and in the words of 
Othello that was the head and front of my 
offending, I was delighted to know he and 
his associates had decided to come back 
to West Virginia for the annual meeting 
of the association and that I hoped dur- 
ing the three days’ sojourn in_ this 
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beautiful place, with the inspiration that 
should come from the sunshine, or the 
rain this morning, the ozone and the spirit 
of our mountain corn liquor that this 
group would discover the error of its ways 
and repent of its folly. 

I think I also said that without employ- 
ing the Shakespearean device of crooking 
the hinges of the knee but by the more 
popular and up-to-date method of bend- 
ing the elbow he and I could satisfactorily 
determine whether this association was fit 
for Judges or whether Judges were fit for 
this association, and that I would also ex- 
pect in the course of the inevitable response 
to an address of welcome to be presented 
with a refund of the dues which I paid 
during the years which elapsed before any- 
one in this organization ever discovered I 
had become a member of the judiciary and 
had ceased to be a practitioner of the law 
of insurance. I also told him I would de- 
sire this refund as a matter of course either 
in legal tender of 59-cent New Deal dollars 
or its exact equivalent by way of barter 
and exchange in the contents of a good 
bonded warehouse; that I would expect all 
this from him not because of any weak- 
minded generosity on his part, but because 
he and you had voluntarily entered this 
jurisdiction, and that the plea of the 
statute of limitations or any other defense 
would be summarily rejected. 

Now, of course, these remarks, these de- 
mands and threats were uttered in jest, and 
leaving them now, and speaking at least 
for the moment somewhat seriously, it is 
indeed gratifying to me that this associa- 
tion, after an absence of several years, is 
again holding its annual meeting at The 
Greenbrier and that so many of my good 
friends among its members are present as 
guests in my native State, and it is a genu- 
ine pleasure and a distinct privilege for me 
to have this opportunity to meet with you 
again and on behalf of the Bench and Bar 
of this my native State to welcome you to 
White Sulphur Springs and to West Vir- 
ginia. I extend to you a most cordial wel- 
come, not as strangers from many States 
of the Union, but as warm friends and as 
members of an ancient and honorable pro- 
fession which in these hard and uncertain 
days is faced with many turbulent and per- 
plexing problems. 

We are honored in this State by the pres- 
ence of this group of outstanding lawyers, 
their wives, families and friends, and we 
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are happy to have you now and at any 
time as our guests. 

We of West Virginia are proud of our 
State, of the natural beauty of its hills 
and valleys, of its picturesque streams and 
rivers and of its agricultural progress and 
industrial development and above all of the 
friendliness and hospitality of its people. 
All these advantages I have mentioned we 
offer you as our guests. 

I welcome you to the natural beauties, 
the splendid facilities and the social attrac- 
tions of old White Sulphur Springs, all of 
which are known to you and have in the 
past been enjoyed by many of you during 
your former visits here. 

In a recent issue of a well-known na- 
tional publication there is this interesting 
comment about this well-known resort. I 
quote: “Among America’s famous resorts, 
White Sulphur Springs has a unique place. 
Older than any other—its history goes back 
nearly two hundred years—it is renowned 
also for its natural beauty, its continuing 
social pre-eminence, and, of course, its 
bubbling waters. * * * In 1800 the first of 
many cottage rows was built on what is now 
The Greenbrier estate, and the summer 
colony came to include the best families of 
the ante-bellum South. The climate was 
not the only attraction. White Sulphur 
Springs was first among the storied Springs 
of Virginia for the splendor of its balls and 
the beauty of its belles; and thirteen Presi- 
dents, from Andrew Jackson to Woodrow 
Wilson, gave it additional prestige of a 
summer capital. The hotel that was to be- 
come so famous and fashionable as “The 
Old ite” was opened in 1858, and the 
then Prince of Wales’ visit two years later 
pointed up the international reputation 
that the spa had won. The War between 
the States abruptly ended this halcyon pe- 
riod. Occupied in turn by the Confederate 
and the Union Armies, the Old White 
served as a headquarters and a hospital, 
and was once almost burned when a Yankee 
commander was forced to evacuate. After 
the war White Sulphur’s revival was slow, 
but the presence of General Lee restored 
much of its presitge. * * * A gay round of 
rides and drives, of morning germans, and 
dansants and evening cotillions was 
the established order at White Sulphur. 
And now, with The Greenbrier in full 
lavish swing, The White Sulphur tradition 
goes on.” 

So now all of you know just where you 
are and just what you are expected and 
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urged to enjoy. I trust that this all too 
short sojourn with us will be both pleas- 
ant and beneficial. 

At these meetings you will devote your 
time and efforts to serious subjects, and 
I am sure your deliberations will give rise 
to influence and inspirations which will 
bring added courage and wisdom to enable 
us to solve with enlightened vision the 
many vital and complicated problems 
which are ever present in these perplexing 
days. 

In your moments of relaxation it will be 
our pleasure to entertain you and I trust 
all of you will become better acquainted 
with each other, with us and with this 
beautiful section of our State, and now in 
conclusion I express the hope that when 
these sessions will have ended you will take 
with you to your homes and firesides pleas- 
ant recollections of your visit here, and I 
assure you we in West Virginia will long 
remember you as delightful and attractive 
guests and old friends. (Applause). 


x * * 


PRESIDENT LLOYD: Thank you very 
much, Judge Haymond. I want to say to 
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you it is my opinion that the State of West 
Virginia controls the liquor situation, and 
as far as warehouses are concerned it is the 
State of Kentucky that has those under 
control, and Bob Hobson, a member of 
the Executive Committee and Counsel for 
one of the outstanding breweries and dis. 
tilleries, will see to it you are paid in kind. 

After such a greeting from a native of 
this State who should, from his own per- 
sonal experience, know that our members 
will probably dig up a lot of this improved 
real estate with disastrous results, it seems 
only fitting and proper that one of our 
members should have the privilege of re. 
plying. 

A transplanted Virginian has been re. 
quested to do so. He promised not to men- 
tion anything concerning his favorite avoca- 
tion—bridge—and not to talk over one 
hour. 

Without further ado, Mr. Ernest W. 
Fields, a member of the Executive Commit- 
tee and a Vice-President and General 
Counsel with the U. S. Guarantee Company 
of New York, will be given the opportunity 
to S-O-S, that is, sing or speechify. Mr. 
Ernie Fields. (Applause). 


Response to Address of Welcome 
By Ernest W. FIevps 
New York, N. Y. 


President Lloyd, Judge Haymond and 
Ladies and Gentlemen: | thought it rather 
a nice touch when the President asked me, 
a native son of the Old Dominion, the Com- 
monwealth of Virginia, to respond to this 
very cordial and gracious welcome given 
to us by a native son of the State of West 
Virginia. 

Before the war our two States were close- 
ly knit together, then went asunder, and 
now again are happily re-united in these 
United States—a fact and circumstance 
sorely missed throughout other parts of 
the world. 


Judge Haymond, it is sincerely a pleasure 
on the part of every member of this associa- 
tion, their wives and guests, to return again 
to White Sulphur and to The Greenbrier. 
We have missed the Greenbrier during the 
past nine years. There has been a steady 
and increasing clamor to return, and we are 
indeed happy to be here again. 

We appreciate your very cordial and 
gracious invitation and your welcome to 
West Virginia, and we shall enjoy ourselves, 
and as we leave on Saturday and Sunday we 
shall all carry away with us the memory of 
our very pleasant trip here. (Applause). 
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Report of the President 


By L. DuNcAN LLoyp 


Chicago, Ill. 


ERIODICALLY, the President of these 

United States, by impulse—supported 
by custom—gives a report to Congress on 
the State of the Union. It therefore seems 
proper, or at least permissible, for the Presi- 
dent of the International Association of In- 
surance Counsel to do likewise. Fortunate- 
ly for the membership, he can inflict him- 
self on this group only once. 

First of all, your Association is solvent— 
no bills have been incurred that cannot or 
will not be paid. Additional funds are 
needed, however, to promote the best inter- 
ests of the Association, including the Jour- 
nal. ‘The ‘Treasurer’s Report and recom- 
mendations, pertaining to the proposed 
amendments to our By-Laws relative to the 
increase of dues, will, I am sure, meet with 
your wholehearted approval—despite the 
meager damage that may be done to your 
pocketbooks. 

The Secretary’s Report gives statistical 
data on the membership. May I again sug- 
gest that our Association should always be 
on the alert for “Quality and not Quan- 
tity.” Please keep this foremost in your 
mind when proposing applicants for mem- 
bership or when replying to inquiries con- 
cerning them. 

The Editor and Associate Editor of the 
Journal have been most diligent in present- 
ing to our members an excellent publica- 
tion with outstanding articles on legal 
problems affecting insurance. Ernest W. 
Fields, Chairman of the Journal Commit- 
tee, has been on his toes to keep the Editors 
supplied with worthwhile articles from our 
members. On behalf of the Association—to 
the Editor, Associate Editor, Chairman of 
the Journal Committee and its members, 
and to those who have contributed articles 
—I want to express our thanks. May I add 
personally—please keep up the good work. 

I'm happy to say that Committee activi- 
ties have been outstanding in many respects 
this last year. Practically all reports were 
in the hands of the Secretary and Editor of 
the Journal before June Ist. 

We are honored this morning to have as 
guest speakers Mr. Cody Fowler, President 
Elect of the American Bar Association, and 
Dr. Francis Pendleton Gaines, President of 


Washington and Lee University. On Sat- 
urday, I trust you will all be on hand when 
we shall be privileged to hear three address- 
es by (1) Mr. Alf T. Persson, one of the 
most highly respected fire insurance ad- 
justers in the country, has some interest- 
ing remarks on fire insurance which I know 
you'll all want to hear; (2) Col. Reuel C. 
Stratton, Supervising Chemical Engineer of 
The ‘Travelers Insurance Co., on “Under- 
writing of Risks Within Plants of United 
States Atomic Energy Commission”; and 
(3) Dr. William G. Pollard, Director of the 
Oak Ridge Institute of Nuclear Studies on 
“The Effect of Atomic Energy on Under- 
writing.” 

One of the possible effects of Atomic 
Energy is likely to become reality at 9:00 
A. M. tomorrow morning when L, J. “Pat” 
Carey will attempt to maintain decorum at 
the Open Forum discussion between Home 
Office and Trial Counsel. In one corner 
will be Royce Rowe from Chicago, Illinois, 
of the Mutuals, and John C. Graham from 
Hartford, Connecticut, of the Stock Com- 
panies, while in the other corner will be 
two little giants from below the Mason- 
Dixon Line—John Audrey (Tiny) Gooch, 
who stands 5’ 18” tall in his stocking feet, 
from Fort Worth, Texas, and Alvin (Little 
Boy) Christovich, who stands 5’ 16”, from 
New Orleans, Louisiana. It is my recom- 
mendation that everyone come early and 
get a ringside seat. Marquis of Queens- 
bury Rules will not be invoked and no 
holds are barred, but the meeting must 
terminate at 12:15 sharp. 

Under the able leadership of Victor Gor- 
ton, Chairman of the Automobile Commit- 
tee, and the capable discussion leaders, the 
Open Forum meeting this afternoon will be 
both interesting and instructive. 

Our convention entertainment features 
are unsurpassed. Later this morning an- 
nouncements will be made by the General 
Entertainment Chairman and others as to 
plans for your enjoyment. 

Today, employers, employees and Con- 
gressmen are pension minded. This is 
something apart from Social Security. The 
wide publicity given to the General Motors 
and Chrysler plans only serves to dramatize 
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the general interest in the subject. There 
are some proposals concerning the applica- 
tion of this problem to business and profes- 
sional men which should be called to your 
attention. The professional man suffers un- 
duly under the present Scheme of income 
taxation. Typically, he must undergo a 
long period of training with no income and 
then another period of low income while 
becoming established in his field. His 
maximum earnings are concentrated in 
a relatively few years of his life. High sur- 
tax brackets, coupled with high living ex- 
penses, leave little or nothing for personal 
savings or to cover his declining years. In 
the event of poor health or early death, 
there is no source of income to support his 
family. 

This subject has received considerable 
study by the Section of Corporation, Bank- 
ing and Mercantile Law and the Section 
of Taxation of the American Bar Associa- 
tion. Now, it is being considered by a 
“Special Committee on Retirement Bene- 
fits for Lawyers” of that Association. One 
suggested solution to the problem is an 
amendment to Section 165 and 22 (b) of the 
Internal Revenue Code so as to permit 
self-employed business and __ professional 
men and members of business or profes- 
sional partnerships to take advantage of the 
pension plan system now available to cor- 
porate employees and executives. As you 
know, the amounts paid by an employer 
into a qualified corporation pension plan 
are not taxed to the employee in the year 
when paid. Amounts so paid are taxed to 
the employee when the funds are distribut- 
ed, usually in a year when the employee’s 
taxable earnings are much lower. 

A second proposed method for spreading 
income over a lifetime rather than a small 
number of years is sometimes known as the 
“Silverson Plan.” This plan permits a 
qualified taxpayer to spend a part of his 
income each year for a special series of 
Government Bonds. It is proposed that the 
amount so spent would be limited to 15% 
of the yearly income or $10,000, whichever 
was less. These sums would not be taxable 
when the bonds were purchased. The 
bonds would carry a very low rate of in- 
terest and a tax would be collected when 
the bonds were cashed by either the tax- 
payer or his estate. A bill embodying the 
substantial provisions of this plan was in- 
troduced in the first session of the 81st Con- 
gress as HR 3224. 


These proposed plans ask nothing from 
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the Government except that self-employed 
business and professional men, either in. 
dividually or as members of partnerships, 
be given the opportunity now available to 
others to even out their income and tax 
burden over their entire lifetime. They 
would thereby gain a partial respite from 
the inequities of the present tax schemes 
which in practice discriminate heavily 
against such persons. As members of the 
Bar I urge each of you to give careful con- 
sideration to these plans so that your rep- 
resentatives in Congress will be acquainted 
with the need and the desirability of such 
legislation. 


Last June at Bretton Woods, I suggest- 
ed that studies be made by various com- 
mittees concerning the possible effects of 
Atomic Energy on Insurance. The military 
phase of Atomic Energy receives such prom- 
inent play in the press, that its peacetime 
uses—which may ultimately change our 
civilization far more than we can presently 
imagine—are overlooked and little under- 
stood. It was with this thought in mind 
that I felt the time opportune for a study 
of the problem. The committee reports 
show a careful analysis of the subject as it 
may affect particular insurance fields. 


In attempting to evaluate the effect of 
Atomic Energy on Insurance, one is met at 
the outset with the problem of secrecy. In 
fact, the whole subject is affected with a 
secrecy complex. No doubt this is due in 
part to the stringent security measures 
necessary during the War while the atomic 
bomb was being developed. Obviously, 
secrecy concerning the basic process of 
manufacturing fissionable materials and 
the use of such materials in instrumental- 
ities of defense must be strictly maintained. 
But the popular mind applies the secrecy 
complex to everything connected with 
Atomic Energy—there is even a certain feel- 
ing that any mention of the subject at all 
is unpatriotic. Nothing could be further 
from the truth—or more harmful to the 
orderly development and use of our atomic 
knowledge in furthering American econ- 
omy. The Government’s atomic program 
involves large expenditures of taxpayers’ 
money. The potential uses of Atomic 
Energy to increase knowledge in scientific 
fields are already being explored. These 
foreshadow its widespread application to 
industrial processes. Surely these consider- 
ations justify—if they do not make impera- 
tive—a wide and free public discussion of 
all aspects of the problem except those con- 
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cerned strictly with defense. The present 
development in this country of coal, oil, 
electricity, and other sources of power is 
the product of many minds, working under 
the stimulus of economic competition. 
Atomic Energy needs a similar environment 
if its maximum peacetime usefulness is to 
be achieved. 

Your Association’s study of Atomic 
Energy, as it may relate to Insurance, is a 
step towards wider public knowledge of 
these atomic problems. It is interesting to 
note that Best’s Insurance News, in its issue 
of May, 1950, introduced the first of a se- 
ries of three articles on Atomic Energy as it 
may affect Insurance. The series merits 
your careful attention. It may be enlighten- 
ing to compare its findings and opinions 
with those already reached by our com- 
mittees. Also of interest is a survey by 
Schiff, Terhune & Co., New York insurance 
brokers, which was released in August, 
1949. This survey showed a large potential 
market for coverage of atomic explosion 
and radiation risks in the casualty insur- 
ance field. 

The use of Atomic Energy as a source of 
power is still in developmental stages. For 
example, Congress recently appropriated 
funds for experiments in adapting an atom- 
ic reactor for use in submarines. As an 
example of other uses of Atomic Energy, a 
recent Chicago newspaper article reported 
a speech at a National Grocers Convention, 
on use of controlled Atomic Energy in pro- 
cessing and preserving foods. The speaker 
said the process was well beyond the theo- 
retical stage and might ultimately be as 
revolutionary as the introduction of the 
tin can or Clarence Birdseye’s quick freez- 
er. While these and other developments 
may not present an immediate problem 
from the standpoint of insurance, they do 
warrant close observations by people in 
the insurance field so that if and when such 
uses of Atomic Energy become widespread, 
coverages and rates can be made readily 
available to purchasers of insurance. 


There is one extremely important devel- 
opment from the Atomic Energy program 
which has present practical applications 
and may now, or in the very near future, 
create insurance problems. This is the use 
of radio-active isotopes or “radio-isotopes” 
as they are sometimes called. A radio-iso- 
tope is an atom of an ordinary element 
which has been rendered radio-active by 
treatment at an atomic reactor. Radio- 
isotopes are used as “tracers” in research 
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in biology, medicine and metallurgy. In 
fact, it has been said that, as a research aid, 
they are the most important tools since 
the development of the microscope. One 
writer has said: 


“If the development of Atomic Energy 
had produced nothing else, it is esti- 
mated that its cost would have been bal- 
anced in a few years by the gains in 
knowledge the world made in connection 
with isotopes in biology, medicine and 
metallurgy.” 


I am not qualified to give you a tech- 
nical description of the operation of radio- 
isotopes, but perhaps a simple example will 
illustrate the possibilities. 

Suppose a botanist wants to know just 
how and at what stages of growth a par- 
ticular plant, corn for instance, uses phos- 
phorus. Before the development of radio- 
isotopes this would have required long and 
exhaustive dissections and chemical an- 
alyses with only approximate results obtain- 
able. But today the botanist merely mixes 
a few radio-active isotopes of phosphorus 
in the fertilizer fed to the plant and traces 
its flow into the stem and leaves at various 
stages of growth by means of a Geiger 
Counter or records the flow by means of 
film. From this experiment on the living 
plant, accurate directions as to the best 
time to apply fertilizers containing phos- 
phorus to cornfields can be given. 

Analogous uses of radio-isotopes are 
made in medicine, agriculture and metal- 
lurgy. In the latter field particularly the 
use of isotopes may very soon be greatly 
expanded and may become a standard pro- 
cedure in many industrial processes—for 
example, the manufacture of steel or the 
“cracking” process of extracting gasoline 
from crude oil. Within a fortnight I read 
a newspaper report on a technique of using 
radio-isotopes in oil pipe lines so that dif- 
ferent products could be sent in the same 
pipe line and still be controlled and kept 
separated. The Industrial Advisory Group 
to the Atomic Energy Commission, headed 
by James W. Parker, President and General 
Manager of the Detroit Edison Company 
stated in its report to the Commission dated 
December 15, 1948: 


“Radioactive materials supplied by the 
Commission are also beginning to be 
used for industrial controls, although de- 
velopments here are in a very early stage. 
It is not unlikely that in time to come 
their use in automatic control of chem- 
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ical, metallurgical and other processes 
will prove to be one of the most signifi- 
cant industrial values to come out of 
Atomic Energy.” 


As of July, 1949, seven thousand «4 
ments of radio-isotopes have been made 
from Oak Ridge to over one thousand 
laboratories and hospitals in the United 
States. At present, the amounts involved in 
each shipment are small. The use of the 
radio-isotopes is limited to research opera- 
tions by skilled personnel trained in both 
the uses and dangers of this new technique. 
As a matter of fact, the Atomic Energy 
Commission refuses to ship isotopes unless 
it is satisfied that the users are properly 
trained and protective devices are provided. 

The strict standards established by the 
Commission and the increasing knowledge 
of the use of radio-active materials by tech- 
nical personnel should result in their in- 
troduction into standard industrial process- 
es under a maximum of control and safety. 
However, human nature being as it is, the 
more such materials are used, the more 
chances there are for accidents to occur. 
It is at this point that the insurer must be 
ready to provide some protection against 
such unforeseen events. Without a basic 
knowledge of the nature of radio-active ma- 
terials and their proper use, insurance can- 
not be written intelligently. Insurers have 
had substantial influence in recent years in 
raising standards of safety in industry and 
all other walks of life. They can continue 
to be of service by using their influence in 
this new field to insist that all known pre- 
cautions for handling radio-active material 
be observed by all users. 

Your Committee on Workmen’s Com- 
pensation Insurance has prepared an ex- 
cellent report on the relation of Atomic 
Energy to its field and its studies indicate 
that Workmen’s Compensation and Occu- 
pational Disease Statutes in some states 
may need revision if and when radio-active 
materials become more commonly used, so 
that the status of injuries which might 
arise out of such use will be clearly defined 
and can be adequately covered by insur- 
ance. 

The Committee on Accident and Health 
Insurance points out that medical knowl- 
edge of the exact effects of radiation on 
the human body is still fragmentary. There 
may be troublesome questions of interpre- 
tation in health and accident policies as to 
whether deaths or injuries due to radia- 
tion sickness are caused by accident or by 
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disease. Similar difficulties may be en- 
countered under the double indemnity pyro. 
visions of life insurance policies. 

The excellent work of our Committees 
this year represents a sound start towards a 
better understanding of Atomic Energy and 
its implications in the insurance field. It 
is my hope that this work will be car- 
ried forward—that the studies and discus- 
sions undertaken will stimulate your inter- 
est in and increase your knowledge of this 
subject. As lawyers, as insurance counsel 
and as ordinary citizens we must be alert 
to the potentialities for constructive use 
of this new phenomenon, so as to counter- 
act the overemphasis on its destructive uses, 
which seem so firmly entrenched in the 
popular mind. 

I would now like to consider briefly the 
unique position of the lawyer in the insur- 
ance field. 

A lawyer representing an insurer is a 
vital part of the insurance industry and is 
so looked upon by the public. Of course, 
he owes a duty to the insurer—who pays 
his bills—but he must be ever alert.to deal 
with both assured and claimant with 
scrupulous fairness. Many years ago an 
outstanding insurance man who was both 
an underwriter and a broker said to me— 
quote—Young man, when you are presented 
with a claim for handling, first study the 
coverage, second, ascertain the facts and 
then, if the claim is covered by the hazard 
insured against—pay the claim without hag- 
gling and do it promptly. If there is a ques- 
tion as to whether the claim comes within 
the coverage, ascertain if possible, what 
the assured thought he was getting. Then 
dispose of the matter on a fair and equit- 
able basis—giving the insured the better of 
the argument. Remember, without an in- 
sured there would be no insurance business. 
Of course, if the assured or claimant is a 
cheat or attempts a fraud, then fight the 
claim openly and honestly to the last ditch 
—unquote. It goes without saying that the 
lawyer handling claims for the insurance 
carrier is the best salesman insurance has— 
therefore, it is incumbent on all of us to 
do our job efficiently and in accordance 
with the best traditions of the insurance 
counsel. 

Incidentally, the fair, prompt and effi- 


cient handling of all types of claims aris- 


ing out of the recent Texas City disaster 
was an outstanding example of insurance 
service at its best. I refer to the consider- 
ate treatment of victims and their families 
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as well as the businesses affected by this 
disaster. The life companies, those carry- 
ing workmen’s compensation insurance and 
the liability carriers—in conjunction with 
the Monsanto Chemical Co. and others af- 
fected—were immediately on the job to see 
that suffering and hardships were mini- 
mized. Your attention is directed to the 
report of the Reinsurance Committee 
where the decision of a United States Dis- 
trict Court, holding the United States Gov- 
ernment ultimately responsible, is ably 
discussed. That case asked damages in so 
many millions of dollars that even the 
money jugglers in Washington cannot 
honestly comprehend it. The case arose 
and was tried in the State of Texas—but 
it is not necessary for the Texans to brag 
because the facts and figures speak for 
themselves. 

There is one particular field where in- 
surance counsel can be of real service and 
that is in the selection of cases which are 
reviewed by our Appellate Courts. Our 
Judges are frequently criticized for writ- 
ing too lengthily and too often. It is my 
view, however, that members of the Bar 
are failing to bear their share of the blame 
and are not taking steps to correct the situ- 
ation. In blunt language, there are too 
many futile appeals forced upon our over- 
burdened judiciary and we, as lawyers, 
must take some responsibility for the flow- 
age therefrom. 

Certainly, insurance counsel—both Trial 
and Home Office varieties—can and should 
take an active part in cutting down the 
number of cases appealed. A statistical 
study of appeais in most courts indicates 
that the appellant has a slim chance of 
achieving ultimate success. A _ second 
danger which should be particularly im- 
portant to Home Office Counsel is that ap- 
peals may—and often do—result in bad law. 
Thus, while it may seem inconsistent, the 
service of cutting y Hann the number of ap- 
peals may be of ultimate benefit to the in- 
surers. It is my suggestion that Trial 
Counsel, before recommending an appeal 
should carefully consider two factors. (1) 
are the chances of success sufficient to 
justify an expenditure of the client's 
money for a lawyer-like job? and (2) could 
the appeal result in the creation of bad 
law? I would go further and suggest that 
Trial Counsel, himself, is often not in a 
position to make an impersonal decision on 
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these questions and he should seek the 
opinion of colleagues who can take a more 
objective view of his case. Home Office 
Counsel, before authorizing an appeal 
should give serious consideration to the 
same questions, because of their excellent 
position to judge the problem from an 
overall standpoint. 

The insurance counsel’s first loyalty must 
be to his client. Intelligent service for your 
insurer-client requires a recognition of the 
duties owed to the assured and the claimant 
who are less direct recipients of the attor- 
ney’s services and who form an opinion 
of the insurer-client based on their dealings 
with the attorney. It is this less direct—but 
just as real—service performed by insurance 
counsel that I suggest be kept in mind dur- 
ing the various forums and talks which 
you will enjoy at this Convention. 

In conclusion, I desire to take this occa- 
sion to say I am deeply honored to have 
had the privilege of serving the Association 
as its President during the last twelve 
months and again—to the Executive Com- 
mittee, all Chairmen and Committee Mem- 
bers—thanks for your cooperation and as- 
sistance. 


PRESIDENT LLOYD: This year is the 
second time that the American Bar Asso- 
ciation has selected its President from our 
roster. All remember the fine job that Wil- 
lis Smith did as our President and as Presi- 
dent of the American Bar Association. In 
the North Carolina Senatorial run-off June 
24th last he made the Fair Deal Graham 
Cracker into a Dog Biscuit. We expected 
to have Willis here today, but unfortunate- 
ly I learned from John Anderson this 
morning he is recuperating so that he will 
be able to take on the job when he gets 
down to Washington. 


Next September, in the City of Washing- 


ton on the banks of the Potomac, Cody 


Fowler will formally take office as Presi- 
dent of the American Bar Association. 

All members join in extending to you, 
Cody Fowler, our heartiest congratulations. 
I am most pleased to present a gentleman 
who needs no introduction, Cody Fowler, 
the President-elect of the American Bar 
Association who will address you on the 
subject “What Price Glory.’” Mr. Fowler. 
(Applause). 
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“What Price Glory?” 


By Copy FowLer 
Tampa, Florida 


R. PRESIDENT, distinguished guests 
and very distinguished members of 
the Insurance Counsel. 

When your President and our mutual 
friend, L. Duncan Lloyd, asked me if I 
would say a few words at this meeting, I 
was very happy to agree to do so. He then 
told me the subject of my talk was “What 
Price Glory?” I wasn’t sure I knew what it 
meant. I am not sure now. However, we 
all know that “price” means that which 
we must pay for something, and the dic- 
tionary informs us that “glory” means dis- 
tinction or height of prosperity. Taken 
somewhat broadly, then, the phrase “What 
Price Glory,” means that which we must 
pay for success. 

There can be no question that you, as 
lawyers, have echiavel some success in the 
field of insurance law. Your very presence 
here betokens such success. And it goes 
without saying that you have paid a price 
for that success. Although a_ successful 


lawyer leads a happy life, he necessarily 
works and studies hard, and, even then, 
his chances of becoming rich are not so 
good. Our clients, including the insurance 
companies, and Uncle Sam see to that. 
Now, I don’t mean to say that a lawyer 


cannot become rich. I have known some 
lawyers to marry girls, not only of beauty 
and character, but also of wealth. And 
now and then some rich relative of a lawyer 
dies and leaves him as beneficiary. This 
just goes to show that anything can hap- 
en. 
. But seriously, we lawyers in this hall 
have obtained at least average success in 
our chosen profession. We are apt to take 
this success for granted as the just reward 
for ability and hard work. I would be the 
last to deny that ability and hard work 
merit success. However, it takes more than 
ability and hard work to make success pos- 
sible. Opportunity is essential. This op- 
portunity has been afforded to us as the 
result of the price paid by preceding gen- 
erations in making this a land of oppor- 
tunity where, with ability and hard work, 
success is made possible. Doesn’t the fact 
that we have been the beneficiaries of the 
opportunities which this country affords 
place upon us the obligation to make an 


additional payment for our success by pass. 
ing on to future generations the opportun- 
ities which we have enjoyed? 

There are problems facing our country 
today which concern the American ideas of 
Government and the basic principles of the 
American institutions established under the 
Constitution. These problems must have 
the correct solution if our form of Gov- 
ernment with its opportunities is to con- 
tinue for the benefit of future generations. 
In my opinion, these problems are mainly 
three. 


The first problem is the threat of war, 
which problem I will not discuss except 
to say that if war comes there can be no 
doubt that the American lawyers will at 
present, as in the past, play their full 
part on the battlefield and on the home 
front. 

The second problem, and also one 
which I will not discuss in detail today, 
is the infiltration in our schools, col- 
leges and other organizations, and in our 
Government itself, of proponents of for- 
eign ideologies who would destroy our 
form of Government, our way of life 
and our American opportunities. 

The third problem, and one which | 
want us to consider somewhat today, is 
the tendency in many quarters to es- 
pouse those principles and objectives 
which necessarily lead in the direction of 
paternalistic Government. To  under- 
stand this third problem, I think it is 
necessary to consider the conditions un- 
der which our country was founded and 
the objectives which our forefathers had 
before them when they adopted our re- 
publican-Constitutional form of Govern- 
ment. With this yardstick of history, we 
can then measure today’s problem and 
determine what course of action we 
should take with regard to them. 


We speak of the United States of Amer- 
ica as having been in existence since the 
Declaration of Independence, Tuly 4, 1776, 
but that is misleading. There were thirteen 
colonies or states that were united prior to 
that time, principally for the purpose of 
fighting a common enemy, Great Britain. 
They were banded together under the Ar- 
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tides of Confederation for mutual defense. 
When the Revolutionary War was over in 
1783, the ties existing between the States 
were soon released, and each State went its 
individual way. The Revolutionary War 
was not fought by the United States of 
America, but by thirteen colonies or states 
in America. Each one had its own charter 
or constitution, each one had its own laws, 
each one had its own citizens and each one 
was a sovereignty unto itself. No person 
was a Citizen of the nation. He was a citi- 
zen of an individual State. The complete 
autonomy and isolation of each State is 
exemplified by the near war between the 
State of Connecticut and the State of 
Pennsylvania. Colonists from Connecticut 
settled in Pennsylvania. The citizens of 
Pennsylvania complained and the Connecti- 
cut colonists were ousted by the Pennsyl- 
vania militia. War was threatened by Con- 
necticut for some time before an amicable 
settlement was reached. 

It was citizens of these various States, 
who, on account of the chaotic condition 
that had arisen from the lack of a central 
government, met together and agreed that 
from necessity, a central Government had 
to be created. Out of this agreement came 
the Constitution of the United States. 
These men from separate states realized the 
necessity to grant certain powers to a cen- 
tral Government that it might be able to 
take its place among the Governments of 
the world and carry on national functions. 
However, they wanted to take from the 
States and give to the central Government 
no more power than was absolutely neces- 
sary. It is well to remember that the Fed- 
eral Government was established for the 
benefit of the States. 


Our founding fathers believed that the 
Government should be the servant and not 
the master of the citizens. They believed 
that the citizens should have the right to 
work out his own destiny under the prin- 
ciples of free enterprise and individual re- 
sponsibility. These founding fathers were 
learned men. They knew history in a way 
that few of us today know it. They were 
familiar with the various European gov- 
ernments of their time. They knew from 
experience and observation that these gov- 
ernments functioned without any regard 
for the right of the individual. None of 
these governments answered the purposes 
or met the ideals which the members of 
the Constitutional Convention wished to 
establish in this new land. 
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It is amazing that our ancestors, without 
a precedent to follow, had the vision to 
establish the government they did. Say 
what we will, the Constitution was an in- 
spired document and was written, not just 
for a group of small agricultural colonies, 


_as some would have us believe, but as the 


basic law for a nation which its creators 
foresaw would boast of commerce and in- 
dustry in addition to agriculture. For those 
who would question that fact, I refer you 
to the predictions of Benjamin Franklin, 


who, in 1751, anticipated that the Amer- 


ican population “will in another century 
be more than the people of England.” And 
I would refer you to James Madison, who, 
in 1787, foresaw serious difficulties arising 
“from the connection between the great 
capitalists in manufactures and commerce, 
and the numbers employed by them,” and 
who later estimated that the population of 
the United States might reach 192 million 
by 1930. He stated that, in substance, the 
constitution and laws must be written to 
meet these changes. 

The statesmen of the world, including 
many of our own, felt that the new and 
radically different Government of the 
United States could not succeed. Its early 
demise was freely predicted. But it has 
lived and has proven a glorious success—a 
glorious success to date. 

Our nation has been in existence for 
nearly 170 years, less than two centuries, 
and has, in this period, become the greatest 
nation the world has ever known. 170 years 
seems a long time to us, and yet, it is only 
a short period in the history of nations. 
Because our nation has endured as long 
as it has, we are prone to take it for granted 
that it will continue, if not forever certain- 
ly through the foreseeable future. Is this 
conclusion based on logic and study or do 
we arrive at it merely because we wish it 
to be so? 

Let us face the facts, as we lawyers are so 
often required to do. Just a few years ago 
the permanency of the French Republic 
seemed as secure as that of the United 
States of America, and yet, we know the 
experiences of France in the last fifteen 
years, and we are aware of the desperate 
struggle for survival of the French Republic 
which is going on today. 

A republican or democratic form of gov- 
ernment is not the most efficient govern- 
ment, and it has many weaknesses. Its suc- 
cess or failure depends on the interest or 
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lack of interest of the majority of its citi- 
zens. 

Our form of government faces its severest 
test after it has achieved success. Its citizens 
then tend to become complacent and apa- 
thetic. The citizens too often presume that 
because they are enjoying prosperity and 
happiness, these blessings will continue in- 
definitely without the individual citizen's 
being required to expend thought or effort. 
They lose interest in working out their in- 
dividual problems in the American way. 


They turn, as we see on every hand, to the’ 


Government to solve their problems, forget- 
ting that under our system, the citizens are 
the Government and if money is obtained 
from the Government it is in reality being 
obtained from the citizens. There are 
many among our people who proclaim the 
philosophy of “Let the Government take 
care of our welfare and security; get what 
you can from the Government; let the Gov- 
ernment tax those who earn and_ produce 
to pay the bills.” Such philosophy is not in 
keeping with the thinking of our founding 
fathers, who established the Government 
that made possible the American way of 
life with its emphasis on individual initia- 
tive and responsibility. 

There have been too many examples of 
an endeavor on the part of the Government 
to interfere with free enterprise as we have 
always understood it. We find the Gov- 
ernment assuming functions which have 
always been considered the responsibility 
of the individual. We find too much Gov- 
ernment in business. We find the Govern- 
ment taking from some of the citizens for 
the benefit of minority groups. We- find 
the Government spending unbelievable 
billions. 

Our national budget is some ten times 
what it was in 1932, and that in the face of 
a national debt of 250 billion dollars. This 
would be bad enough if Government reve- 
nue were equal to Government expendi- 
tures, but we know that is not the case. 
Deficit spending has become the vogue. 
How can this deficit spending continue? 
I agree with the Democratic candidate for 
President in 1932 who said, in reference to 
Federal spending, “Any government, like 
any family, can for a year spend a little 
more than it earns, but you and I know 
that a continuance of that habit means the 
poorhouse.” We all know that if we con- 
tinue our present program of spending, 
there will come a day of reckoning which 
will not be pleasant for us or ‘our country: 
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At a time when we are required to spend 
great sums for national defense our Gov- 
ernment should be economical in other 
fields. 

There are numerous examples of the 
trend toward Government control or inter- 
ference in businesses and the professions. 
One example with which we are all fa- 
miliar is the entry of the Government into 
the insurance field on a broad front. As 
far as it has gone there are numerous in- 
dications that the Government intends to 
go even further. We even hear proposals 
that the Government assume control of all 
insurance companies. 


Incidentally, it is well to consider what 
would happen to the Insurance Counsel 
if this should happen to the insurance com- 
panies. 

Of course, we are likewise familiar with 
the endeavor, in very recent months, to 
socialize the medical profession. Call it 
socialization, medical insurance or what 
you will, the Government proposal would 
cause a radical departure from the practice 
of medicine as we know it. 

In this connection, the legal profession 
hasn’t escaped notice. At a recent meeting 
of the Lawyers’ Guild, it was proposed that 
the Government inaugurate a plan pat- 
terned after the English plan to furnish 
Legal Aid to indigent citizens and those 
in low income brackets. The English plan 
provided generally that it would be oper- 
ated by the law societies, but that the Gov- 
ernment would pay for the legal services 
rendered. A committee appointed by the 
Government would select those who were 
to get free legal aid. I am against such a 
plan for this country. If our Government 
furnished the money and selected the bene- 
ficiaries under such a plan, in my opinion, 
it would soon seek to control how the serv- 
ices were rendered, and the selection of the 
beneficiaries could easily become a political 
football. Incidentally, this so-called Eng- 
lish plan proved too costly to put into 
active operation in England, even after 
having been enacted into law and it has 
now been abandoned or allowed to lie dor- 
mant. 

We must concede that legal services are 
needed by groups of our citizens who can 
not, or at least believe they can not, afford 
it. “These services should be furnished by 
the Bar Associations and without financial 
assistance from the Federal Government. 


‘Heed you well, unless the Bar Associations 


do meet this need; it will only be a com- 
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paratively short time until a serious en- 
deavor will be made to have the Govern- 
ment take over Legal Aid. If we fail to re- 
spond, now that the need is shown we will 
not be in a strategic position to object when 
the Government steps in. 

One criticism that may properly be level- 
ed at us lawyers is that we have been too 
much rugged individualists accustomed to 
depend upon ourselves to meet the prob- 
lems which we encounter in every day 
practice. This is the day of organization. 
The individual lawyer can not, acting 
alone, influence our people to realize and 
appreciate the value of the American way 
of life and the dangers of losing individual 
liberties by Governmental interference. 
This can only be done by action of the law- 
yers as a group through their Associations. 
The expressions of opinion or the recom- 
mendations of the individual lawyer are of- 
ten times discounted because the public 
may feel that he is inspired by the interest 
of a client. The united voice of the lawyers, 
however, expressed through their Associa- 
tions is in a great majority of cases well 
received by the public, and the recommen- 
dations of the organizations of lawyers are 
of great force. ‘Too many successful lawyers 
seem satisfied with the status quo and have 
refused or rather neglected, to give any 
more than moral support to the bar organi- 
zations that speak for the American lawyers, 
and also for the unorganized American 
citizens. 


American citizens who believe that Gov- 
ment as provided by the Constitution is the 
best Government, and who believe that 
the way of life that has made America 
great is the best way of life, appreciate the 
fact that the blessings which this country 
has offered to us should not be taken for 
granted. 


We, the American lawyers, must be alert 
and aggressive to protect and preserve the 
American way of life and to guarantee that 
the blessings and opportunities furnished 
the American people, and of which we have 
had the advantage, shall be maintained and 
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passed on for the benefit of our children 
and our children’s children. 

At a time when warnings are all about 
us, let us not be too complacent. Let not 
our resistance to encroachments of Gov- 
ernment upon the rights of the States and 
the rights of the individual be limited to 
mumblings and weak private protestations. 
If the lawyers of this country would realize 
the true situation, if they would admit the 
dangers which are evidenced on every hand, 
if they would become the aggressive fight- 
ing force of which they are capable, there 
would be no fear for our Government or 
our way of life, and we, the lawyers, would 
have paid our full price for glory. 

* * * 


MR. LLOYD: Thank you very much, 
Mr. Fowler. 


PRESIDENT LLOYD: The latest edi- 
tion of “Who’s Who” disclosed that our 
next speaker was born in 1892 in South 
Carolina and graduated from Richmond 
College in Virginia with an A.B. degree in 
1912. He exercised good judgment and 
took a degree of M.A. at the University of 
Chicago, B.H.—that means “before Hutch- 
ins’—and a Ph.D. at Columbia in 1924. 
He has been the recipient of honorary de- 
grees of Doctor of Literature from both 
Duke and Columbia Universities, and six 
institutions of learning have conferred on 
our guest the degree of Doctor of Laws. 

Since 1930 Dr. Gaines has been the Presi- 
dent of Washington and Lee University. 
Notwithstanding his devotion to the task 
of educating the youth of America, he has 
found time to serve his country in many 
capacities and to write a number of books 
as well. One of his recent articles appeared 
in the American Bar Association Journal 
on the subject of “Patrick Henry.” Our 
next speaker is a gentleman, scholar and 
orator who has named his oratorical baby 
“The Common Heritage.” 

Members and Guests, it is indeed a 
proud occasion to introduce that emiment 
educator from the Deep South, Dr. Fran- 
cis Pendleton Gaines. (Applause). 
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“The Common Heritage” 
By Dr. Francis P. GAINES 
President of Washington and Lee University 
Lexington, Virginia 


R. CHAIRMAN and Ladies and 

Gentlemen: When I received the 
gracious invitation to attend this dis- 
tinguished national gathering I prepared a 
note of optimism. 

I suddenly thought about a young lady 
from deep in the heart of Texas. I hap- 
pen to come from an old boys’ college, but 
since the war we have had many of our 
veterans who have brought their little 
wives along, and they have been lovely 
girls and have stimulated my faith in pos- 
terity. That, by the way, is their principal 
business, the encouragement of posterity, 
but when they are not engaged in their 
primary occupation they have taken all 
these jobs and have made a tremendous 
contribution. They are talented and lovely 
girls. 

One of the sweetest of them was a little 
bit of a trick from the heart of ‘Texas who 
was teaching country school at the foot 
of the mountains, I believe, the fifth grade, 
a very religious little girl, and she started 
every day by having one of her pupils stand 
up and read a passage from the Bible. One 
day she picked out a great big retarded boy, 
physically able to be anybody’s full back, 
mentally a fugitive from the kindergarten, 
and this boy opened the Bible somewhere 
in the Epistles of St. Peter and very labor- 
iously, but very sincerely, he read: “Where- 
fore now, my brethren, let us gird up our 
‘lions’.”” Well, the little darling was telling 
me about it two or three days later and 
she said, “You know, of course, I meant 
to correct him, but all of a sudden it oc- 
curred to me that the boy was too big to 
tell him the difference between lions and 
loins, and he can go the rest of his life 
gird up his lions. (Laughter). 

Perhaps the time has come for us to gird 
up our “lions” or to have faith in Amer- 
ica because I think we have sort of a prac- 
tice of selling America short or, to use a 
good Southern word, of “low-rating’” Amer- 
ica or letting America appear in its worst 
possible light everywhere. 

This thought occurred to me as I listened 
to a speech by a distinguished American 
who had been Ambassador to one of the 


continental countries, one of the most free 
countries, and suddenly this Ambassador 
decided he would make a little study of 
what the people in that country could learn 
about America from sources of their own, 
and he discovered there were three sources. 
One was the newspaper article, reprints 
from this country or correspondence from 
special representatives in this country. 
The second was the movie and the third 
was the republication of the American 
book. 

He started with the newspaper and kept 
a scrap book for some months and then 
he analyzed it. He found that seventy per 
cent of the newspaper articles about the 
United States that appeared in that lovely 
free country had to do with crime so that 
when this American Ambassador came 
home for a visit the friends of the Amer- 
ican Ambassador entertained grave doubts 
as to whether he would live from the ship 
to the hotel that would receive him. He 
found of the other thirty per cent most of 
it had to do with scandal, corruption, par- 
ticularly such Hollywood stars as go trapes- 
ing around the world with gentlemen who 
are not legally attached to them yet, 
strikes and turbulence, and when he got 
through he discovered ninety-eight per 
cent of the newspaper publications—oh, 
yes, and he included political denuncia- 
tion, let’s say what Mr. Taft thinks of Mr. 
Yruman, or words to that effect, and he 
seems to think a plenty—and when he got 
through he found that more than ninety- 
eight per cent of the published material 
in the newspapers presented America in a 
light that ran from unfavorable all the way 
down to damnable. 

And then he began to look at the movies. 
It is hardly necessary to expand that point. 
The movies had to do with crime, of course, 
with dissipation, with frivolity, but above 
everything else they had to do with—Some 
years ago the movies took James Barrie's 
very beautiful play called “The Admirable 
Crichton” and put it in the movies, but 
they didn’t call it, “The Admirable Crich- 
ton.” They called it “Male and Female,” 
and one of my wise friends said ninety-nine 
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out of every one hundred movies could be 
called that. 

Then he went to the books translated in- 
to that language and he found that the 
American books—I am not sure I know the 
names of them, but I know the type of 
books that were most popular in that coun- 
try were books like Mr. Steinbeck’s “Grapes 
of Wrath,” Mr. Caldwell’s ‘Tobacco 
Road,” that magnificent panorama of 
Southern life, and within recent weeks it 
has been said that the novel that has sold 
most in the last fifty years at home and 
abroad is Mr. Caldwell’s “God's Little 
Acre.” ‘There isn’t a character in it that 
has a measure of culture. There isn’t a 
person in it that has a vestige of character. 
There is not a single sentence in it that 
rises above the revolting. Six million copies 
of that book have been sold as a bird’s-eye 
view of the State of Georgia. 

That is abroad. Here at home we don’t 
do much better. We denounce our coun- 
try. In my own world I have been im- 
pressed and depressed and angered by the 
number of critics who deplore or denounce 
the cultural sterility of American life. 

We have no art that compares with Phi- 
dias, Michelangelo or Raphael. We have 
no philosophy of the high quality of Pla- 
to or Spinoza or Kant. We have no liter- 
ature such as that of Sophocles or Dante 
or Shakespeare, and I understand that the 
law we have is a re-hash of dishes cooked 
up by Justinian and Blackstone, with prob- 
ably a dash of Napoleonic sauce. 

I read an article not long ago that said 
the whole cultural contribution of America 
could be oblitetated and humanity would 
be no poorer. 

What do you think of our country? 

One of the majestic ladies of Virginia 
during the war had a sudden impulse to do 
something patriotic, and couldn’t think of 
anything else to do and decided she would 
take little Negro children and give them 
lessons in civic patriotism, and she got 
about 30 or 40 little children in a room 
and began to teach them the pledge to the 
flag: “I pledge allegiance to the flag and 
to the Republic for which it stands, one 
nation, indivisible, with justice and lib- 
erty for all.” Well, anyway, she rehearsed 
it phrase by phrase and word by word, and 
alter she was sure she had impressed it on 
all of them she pointed to one very bright 
little Colored girl and said, “Do you know 
it?” “Yes, ma’am.” “Come up and say it 
and show the little children how easy it 
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is to remember it,” and the little girl got 
up with great pride and put her hand on 
her heart and said, “I pledge allegiance to 
the flag and to the Republic for which it 
stands, one naked individual”— (Laughter). 
What do we have around here; a nation in- 
divisible or a naked individual? 

Therefore, I venture to suggest to you, 
and you will complete my suggestion far 
more adequately than I could do, some of 
the things that we have, not necessarily 
that nobody else ever had them before— 
Don’t misunderstand me. I don’t think 
they are unique, but some things we have 
at least in dimension or in scope which 
are the standards of the world and repre- 
sent to me America, and I am going to 
mention one or two of them. They are 
going to be very trite things, but they are 
such that your imagination can build it- 
self energentically and profitably before 
you catch up with them. 

I am going to suggest that the first thing 
in dimension, if not in capacity, that 
America ‘showed to the world is the tri- 
umph pioneer courage. 

Among other things to which your 
President has referred that I have been 
permitted to do is the fact, and there is no 
explanation for this fact, that I, a poor 
school teacher, have been State Chairman 
for bonds ever since bonds started in 1941, 
and I remember way back there when the 
State Chairmen got together to discuss a 
symbol for bonds, and the Minute Man was 
proposed, and I was in an objective mood, 
not that I didn’t have every respect in the 
world for the embattled farmer that stood 
and fired the shot heard around the world, 
but I had seen a picture of a statue some- 
where—I think it was in Oklahoma, but 
please don’t check my power of artistic 
identification—called the Pioneer Woman, 
a woman standing fearless, with a baby in 
her arms, a little child by her side, and that 
statue to me represents the symbol of 
America. 

All peoples under martial threat can de- 
velop a heroism, a desperate and an ad- 
mirable heroism, but the pioneer courage 
of America against drab circumstances is 
the secret of the triumph of our material 
wealth today, the courage that went into 
the immeasurable forest and fell trees, built 
homes, caught fish and shot squirrel, built 
paths through the woods and the gullies, 
that went along and raised children with 
no doctors, got bark off trees and grease 
out of the deer and treated their little ail- 
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ments. That spirit, projected. across cen- 
turies in widely different environments, 
recurrent from time to time, applied to 
zones of human trepidity, is the heritage 
of America. It comes back from time to 
time. 

If this audience will pardon me for this 
reference—I feel it isn’t altogether in good 
taste—it occurred in the Confederate States 
of America after the war was over and those 
states had lost completely a disasterous war 
in which they ventured everything. ‘They 
lost their wealth, not only the slaves but 
the factories, raw materials, machinery, 
transportation, and they lost the agencies of 
credit. Nobody could borrow from any- 
body, and they lost their currency because 
the only money of any value was money of 
the victorious side, and that was plenty 
scare. They lost their civil control and au- 
thority. Robert E. Lee was to die five years 
after that, still a paroled prisoner of war, 
and above everything else they had a sub- 
ject race, a kindly people, but a primitive 
people, not only robbed of all their posses- 
sions, but extorted into legal and govern- 
ment control above them, and the pioneer 
spirit of courage asserted itself. 


My own father, 62 years older than I, a 
minister of the Gospel, came out and went 
back to his people. There was no money 
to pay a preacher. He and one of his mem- 
bers started a wagon factory, and he round- 
ed out his thoughts as he rounded out his 
spokes and he beat out his version of 
heaven as he beat a wheel, and on Sunday 
went back to his pulpit, and his wife, who 
wasn’t my mother because I was of the sec- 
ond wife, opened a school for every child 
in the community, and if they could bring 
back potatoes or dried beans they did, but 
if they couldn’t it was just the same. 

Those people were not trying merely to 
hang on to a geographical attachment. 
They were dreaming they were rebuilding 
their part of the greatest nation in the 
world, and sometimes when I whipped and 
weighted down some little problem of 
my routine the blood in my veins rebukes 
my own brutish immobility. 

It came after this war. I have seen the 
veterans come back, the pioneer courage 
still in their veins, dauntless and fearless. 

On June 9th I handed a diploma to a 
boy and when I did I had a strange desire 
to take my hat off to him in honor of that 
boy, the worst wounded boy that ever at- 
tended our institution since the war; one 
eye gone, his body shot to pieces, intermit- 
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tently the return of tropical diseases, could 
have been a total casualty the rest of his 
life, taking two or three weeks out of every 
semester to go to the hospital to get patch- 
ed up, but he stood before me straight and 
erect, and I read his name, Phi Beta Kappa, 
magna cum laude, but more than his mind 
I was suddenly overwhelmed by the cour- 
age of a boy like that. 

That is the common heritage. We can 
lose it so easily. One generation can lose 
it, almost one presidential administration 
can lose it, and how would we lose it? | 
am afraid to use the only phraseology that 
comes to my mind—you will forgive me-— 
we will lose it the minute we guarantee to 
the American people an unearned security. 
(Applause). 

I go to a lot of weddings in my life. My 
boys are nice enough to invite me to wed- 
dings. I am moved with deep emotion. 
You can talk of the old shoes and crack 
all the little funny jokes that you want, but 
to me the most beautiful pageant in the 
world is to see a young man and a young 
woman stretch their hands out and join 
their hands for better or for worse, for 
richer or for poorer, through sickness, 
through health, at the foot of life’s hill 
and go up and say, “Now, we must make 
things safe.” I must make my job safe, and 
the four walls that are ours, be they large 
or small, must be safe for our future happi- 
ness, and we must be safe for the education 
of our children and we must be safe for all 
the unforseen hazards of the years ahead 
of us. We must make ourselves free from 
worry; but at the church door I stop them 
and say, “Hold on, Buddy. I have the best 
wedding present of all of them. Don’t you 
bother, son. No matter how you do, bad or 
good, no matter whether you are sick or 
well, the rest of us are going to take care 
of you, and, oh, yes, we are going to sacti- 
fice our perquisites and buy some insur- 
ance.” I must get insurance in_ this. 
(Laughter). 

It is the necessity of doing for one’s self. 
In that same Bible that talks about girding 
up your “lions” St. Paul makes a statement 
that is amazing. He that provideth not 
for his own is what? Do you remember’ 
He that provideth not for his own, says 
the King James version, is an infidel. He 
has departed from all the faith that leads 
me through this life to the tabernacles ol 


There is another heritage I want to men- 
tion. The second of the common heritages 
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is the character that is produced through 
incentive. I am a great believer, and I do 
not see how any schoolboy on earth could 
be otherwise, in the incentive system. 


It seems to me that the parable of the 
talents is the whole story. He gave this man 
five, he gave that man four and that man 
one; a wide diversity of their endowments; 
this one five times as much as that one, 
but the same opportunity, the same re- 
sponsibility and the same accountability for 
them as they responded to the incentive of 
his trust in them, and I don’t remember, by 
the way, that when he came back he said 
to the one-talent man, “Well, I guess you 
had some bad luck. I will take two talents 
away from the ten-talent man and one tal- 
ent away from the other man. Here are 
three talents. You go on and forget the 
whole business.” I don’t remember that in 
the Bible. 

Suppose I were to stand before'you today 
and state that we have changed the name 
of the school.I am connected with and are 
going to call it the University of Utopia. 
It is going to have a lot of buildings, books, 
libraries and football teams, but it is going 
to apply the principle of distributive se- 
curity on the level of higher education, and 
we are going to establish a very effective 
registrar’s office and all the A’s and B’s of 
the good boys are now going to be accumu- 
lated down there and distributed to the 
boys that make the E’s and F’s. The prin- 
ciple I am announcing now is-this: under 
no circumstance can any boy fail in that 
institution. 

We have a very lovely motto at our in- 
stitution, slightly different from most col- 
lege mottoes—Non Incalcus Futuro—not 
afraid of whatever the future holds. Some- 
times I think the best thing we could do 
would be to teach that motto to the boys 
and drop other courses, but we are taking 
that motto out and will put up “We guar- 
antee you.a minimum D.” ‘There isn’t a 
father or mother in this audience who 
would send a boy to an institution like 
that. And why wouldn’t you? You would 
say; ‘“Well, look here now, Mister. Maybe 
I do not know much about education, 
but I know something about it, and it seems 
to me a most important part about it is 
that a boy has to do something, and I 
know that to get him to do it he has to have 
an incentive, and if he doesn’t do it you 
have to give him a penalty, even if it is my 
boy. I know that is right.” 

And why is that a most important thing? 
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Because character comes from the response 
of a human personality to a great incentive. 

We can lose that one, too, and lose it in 
many ways, but at the moment I am follow- 
ing the previous speaker now. We can lose 
it most quickly and most certainly by what 
we might call the abolition of reward, the 
abolition of reward in every field and every 
kind of reward, and I am not talking about 
money now, although money is one of the 
great rewards. 

I was at Wilmington two weeks ago try- 
ing to make a speech at one of the most 
beautiful hospitals I have ever seen, a hos- 
pital for crippled children, and I thought 
of the thousands of children there and not 
one of them ever paid a penny, never cost 
one of them a nickel, that had been cured 
as far as possible and then had been taught 
how to use skillfully and happily their 
little inadequate bodies, and I thought all 
over this country of the hearts of the par- 
ents that had been broken and then had 
leaped with a kind of unexpected, un- 
dreamed joy, and I stood in reverence be- 
fore that hospital. And why do we have 
that hospital? Because the system of Amer- 
ican incentive permitted Alfred dePont to 
make a lot of money and the Spirit of God 
told him what to do with the money he 
made. ‘That is why we have that hospital. 

When I was in Greece, if I may quote 
one more example, some years ago, this all 
before the war, I met a very engaging 
young Greek prince, and he spoke of Dr. 
Wright, a Virginian who was director ol 
the Rockefeller Foundation for Greece, 
and he said to me, “That man, I have no 
words to tell you what he has done. With 
the money behind him and the brains in 
his head I would make a guess that there 
are six hundred thousand people alive in 
Greece today’’—that is a pretty good pro- 
portion of Greece—‘who wouldn’t be there 
if he hadn’t come with the resources of 
the Rockefeller Foundation.” 

No collectivism or dictatorial system of 
government would go three thousand miles 
away to save six hundred thousand lives in 
a little country that couldn't be the satellite 
or couldn’t be productive for them. 

The incentive system for money enabled 
the Rockefellers to make the money, the 
incentive system for achievement enabled 
that noble man, after God had taught him 
what to do, to go over there and carry on 
the work. 

But we can lose it if we abolish reward, 
if we say there is no possibility for a man to 
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gain that final self-satisfaction of doin 
superbly well the thing that his whole sou 
cries out to do, whether it is to be a fi- 
nancier or a school teacher or a musician 
or artist or a lawyer pleading his case or a 
judge on the bench. 

The leveling of life is the forfeiture of 
character because it removes the incentive 
which is the eternal prod of achievement. 

Will you forgive me if I transgress upon 
your time for one more point? This is a 
point that I want the lawyers to think over, 
if I make the point in a way worthy of 
thought. The common heritage of Amer- 
ica that is given to the world, given to you 
and me, is the potential of the single life. 
The battle of ideas in the world today is 
between the group as dominant and the in- 
dividual. Now we who are individuals 
don’t stand at one extreme. 


The strength of the pack is the wolf and 
the strength of the wolf is the pack, said 
Mr. Kipling, but there is no strong pack 
except as you have individuals, and it is the 
potential, pre-eminence and promise of the 
individual above everything else that I 
think Americans must stand for, and we 
must not let that be taken away from us 
because it is the religious element of our 
philosophy. 

I have left politics and government now, 
and let me hope that I am correct in saying 
I am in the domain of sacred things. 

When the democratic movement started 
in the mid-17th Century, started in Hol- 
land with a distinguished group at Ant- 
werp, took form in the great mind ved gee 
Locke, seventy-five years later enlisted the 
services of that immortal if erratic gentle- 
man by the name of Rousseau, the slogan 
was the rights of man, that man had certain 
inherent rights, and in May, ’76, when the 
Virginia resolutions were introduced, the 
noblest thing ever written in this country 
until two months later, the focus of their 
thinking was still the rights of man, and 
for some reason just a few weeks later a 
young Virginian sat down in the City of 
Philadelphia, I think it was—that has never 
been made plain—and began to write the 
final charter I think of all free peoples, and 
you remember that second paragraph, very 
short, “We hold these truths to be self- 
evident; that all men have certain inherent 
rights, and that among these rights are life, 
liberty and the pursuit of happiness.” 

You know if I had ended that statement 
there I ought to lose my job, oughten I? 
What Thomas Jefferson said was, ‘““We hold 
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these truths to be self-evident; that all men 
are created and endowed by their Creator 
with certain inalienable rights.” 


Why Mr. Jefferson left the level of hu- 
manity’s best political thinking and sud. 
denly transferred it to the ancient religious 
conception that every person is a child of 
God I do not know, but I am immensely 
glad he did, and, therefore, the merging 
of human lives into a mere herd or gang or 
group is a kind of blasphemy against the 
God who made them and gave them those 
things which no despot, be it the individual 
despot or the political majority, will ever 
have a right to take away from you. 

We can lose that in many ways. You 
know many more than I do, but I venture 
just one and then I am through. If I had 
a portfolio of trust funds, small but enough 
to take care of me, or my wife, if I should 
die, and took them to you and said, “Here 
are all my holdings. I want you to manage 
them,” and you took the portfolio out of 
my hand al put it in your vault, or what- 
ever it is, and never opened it, you would 
be probably rather an unworthy counselor 
mine. What you would do would be to 
open that and study it, its strength, its 
weakness, all legal entanglements about 
which I knew nothing, how I should have 
my insurance policies paid off—I got that 
in again. (Laughter). 

If we neglect education, not only the 
adequacy of education, but the influence 
and direction that education has upon 
these young — we are doing precisely 
the same thing because every child in the 
world is a portfolio of the endowments of 
divinity. You have to study that portfolio, 
its strength and weakness, and fortify it in 
its weakness. 

One of my old friends said the most 
beautiful prayer he ever heard in his life 
was a prayer about eight or ten words long. 
An old Colored minister down South just 
bowed his head and said, “Prop us up in 
ali our leaning places.” (Applause and 
laughter). 

That is the part of education, to prop 
them up in all their leaning places, to give 
them enough knowledge to combat the fu- 
ture problems of the world, and to develop 
as best we can their strength that our world 
may be enriched by it. 

One of my old friends whom I love s0 
much said, “Leave that in the hands of the 
educators. That is their business.” But it 
is your business. It is everybody's business. 
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If you will forgive me for this reference, 
the name of my institution is something of 
a symbol, but it is also something of a 
suggestion. 

When George Washington was an old 
man, and the magnificent accomplishment 
of life behind him, whose accomplishment 
is greater than George Washington’s?—and 
the shadows were growing very low, as 
though he was unwilling to think about 
the day behind him, he thought about to- 
morrow and he gave the institution with 
which I am connected $50,000, at that time 
the richest gift ever made this side of the 
water and possibly in the world, a free 
gift to education, to take care of boys he 
never would see, to the hundreds of men 
he never would know, but the potential 
of the single life to him was to develop the 
portfolios of divinity in leadership. 

Appomattox came and Robert E. Lee 
surrendred an army and a nation, lost his 
position and profession—he had already lost 
his wealth, lost his civic standing, all of his 
ease, all of his good comradeship and pleas- 
ant relaxation—and he took a little job that 
paid $1,500, with a single dependent clause 
hanging on to it “if that amount can be 
raised,” because he wanted to develop for 


tomorrow the potential of the single life. 


We can lose this phase of our heritage in 
many ways. Don’t think I am trying to 


monopolize the peril of individualism in 
the domain of education. But I can trans- 
late it confidently into that fact that here 
is one way we can certainly lose it, and this 
is the holy injunction upon us all. 

From time to time I go back in my fancy, 
because I try to be a devout Christian, walk 
the Galilean hills to see a mystic figure 
ever far ahead of me, sit by the lake and 
hear above the lap of those gentle waters 
a voice that spoke more truth and more 
righteousness and with more compassion 
than any voice ever uttered on this planet. 
There are many things He said I don’t un- 
derstand, but there is one command-—it isn’t 
hypothetical or conjectural. There are no 
ifs and but’s about it. It is a command. 
I understand the command, but I do not 
understand the supporting statement, but I 
think I draw a corollary from it. 

He said unequivocally, ‘““T'ake heed that 
ye despise not one of these little ones.” 
May I translate that into what I think is a 
modern version? Take heed that we neg- 
lect not one of these yet undeveloped ones, 
for I say unto you that in heaven their 
angels do always behold the face of God. 
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I do not know what the angels in heaven 
do, but I think I have a corollary that if we 
would save this heritage, the final and in- 
dispensable one of the potential and prom- 
ise of the single life, we must take heed 
that we neglect not one of these little ones, 
and we who are their earthly custodians, 
who have the privilege and the honor for 
a little while, just a little while, of being 
their earthly custodians, we, too, just seek 
continually to see the face of God. (Ap- 
plause). 


PRESIDENT LLOYD: Thank you very 
much, Dr. Gaines, for your most inspiring 
remarks, 


AMENDMENT TO BY-LAWS 


The next order of business is that in ac- 
cordance with Paragraph XVI of the By- 
Laws, the Executive Committee has pro- 
posed and duly published in the Journal 
a needed revision of Article V of our By- 
Laws. The Chair recognizes Mr. M. A. 
Albert, a member of the Executive Com- 
mittee, who will present a motion to amend 
Article V of our By-Laws. 


MR. M. A. ALBERT: Mr. President 
and Members of the Convention, printed 
in the April, 1950, Journal was a proposed 
amendment to the By-Laws, the effect of 
which, if given favorable action here, would 
be to increase the dues of the Association 
from $12 to $15 a year. 

Now, President Lloyd suggested to you 
earlier in the meeting today that the Asso- 
ciation is solvent. That is a fact. It is also 
a fact that we must keep it that way. 

It wasn’t without considerable thought 
and much discussion that your Executive 
Committee recommended this proposed 
amendment to the By-Laws, an amendment 
that would increase the dues. 

I am sure we are all thoroughly in ac- 
cord that the Journal which we receive 
and the various journals throughout the 
year are so well worth while that we can 
consider any fairly reasonable dues we may 
be asked to pay are more than compensated 
for by the Journal. 

I should like to move, therefore, that the 
annual dues of the Association be increased 
from $12 to $15 in accordance with this 
resolution and that the By-Laws be so 
amended. 


PRESIDENT LLOYD: 
to that motion? 
(The motion was duly seconded). 


Is there a second 
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PRESIDENT LLOYD: Any further dis- 
cussion? All in favor of the motion signify 
by saying Aye; contrary No. The ayes have 
it and the By-Laws have been amended. 


In the Illinois Supreme Court Reports 
there is dicta to the effect that a secretary 
is not to exercise any discretion or judg- 
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ment whatever, but must do as he is told. 
Fortunately, our Secretary lives in Wiscon- 
son, keeps all the records there except the 
money, and is a gentleman who at all times 
exercises excellent judgment, discretion and 
diligence. John Kluwin has done a superb 
job and will give us a brief report. Mr. 
Kluwin. (Applause). 


Report of Secretary, John A. Kluwin 


INCE our last annual convention at 
Bretton Woods, New Hampshire, more 
than a year has elasped, and I have com- 
pleted my first full year as your Secretary. 
It has been a most interesting and educa- 
tional experience. The cooperation and as- 
sistance which I have received from your 
officers and the Executive Committee has 
been most helpful, and all of the members 
have contributed most generously toward 
lightening my tasks. 

The membership has grown slightly 
during the past year, due in a large measure 
to the fact that we had a greater number 
of pending applications by reason of the 
change in Secretaries which prevented the 
processing of the same in the usual time. 

Our membership now numbers 1,416. 
We have had 11 deaths, 24 resignations, 
and 25 members have been dropped for 
non-payment of dues, making a total loss 
of 60 members. On the credit side, I report 
6 reinstatements and the admittance of 85 
new members. This is a material increase 
but is probably balanced by the fact that 
we now have only 24 applications pend- 
ing, whereas a year ago we had 37 pend- 
ing. 

At the direction of your officers and the 
Executive Committee, a new task was un- 
dertaken by me in connection with the 


handling of the reservations for this annual 
convention. It has been a tremendous task 
but a pleasant one because of the fine work 
of our President, Mr. Lloyd, the person- 
nel here at The Greenbrier, and the co- 
operation of members of our organization 
who have requested reservations. 

Another innovation has been the cre- 
ation of a separate file for each member of 
this Association so that a complete history 
of his activities from the date of the filing 
of his application up to the time of his 
death, resignation, or dismissal has been 
set up and is being maintained. 

New ideas are always welcomed, and if 
any member has any suggestions for the 
good of the Association, you may be as- 
sured that I will gladly receive them and 
pass them on to your Executive Commit- 
tee for further consideration. 


PRESIDENT LLOYD: You will all 
agree with me that John does a good job, 
whatever he undertakes. 

Now, to secure money and then to hold 
onto it is quite a task. Our Treasurer, For- 
rest Smith of Jersey City, New Jersey, has 
again performed his job with distinction. 
He is a most meticulous person when it 
comes to finances. I'll let him tell you 
about the state of the treasury. Mr. Smith. 
(Applause). 
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Report of Treasurer, Forrest S. Smith 


Mr. President and Ladies and Gentle- 
men: Last year the By-Laws were amended 
so that the fiscal year now runs from No- 
vember Ist to October 31st. Consequently 
no report for a 12-month period can be 
given at the convention, and, therefore, 
a report for the full twelve months is in- 
duded in the January Journal. 


I have a'report for the 8-month period 
ending June 30th. I will only give a few 
figures, but, as I have said several times, I 
will be glad to sit down with any individ- 
ual member who would like more detailed 
information. Also you should note at this 
point in the year we have taken in prac- 
tically all the money we will take in this 


year, but, of course, we will have more dis- 
bursements for the last four months. 

At the beginning of the period we had in 
cash $4,311.76, we had in U. S. Government 
Bonds, Series G $15,000, or a total of $19,- 
311.76. We have taken in $20,029.52. We 
have spent $13,223.18. Our cash on June 
30th $11,118.10 and our bonds were the 
same, namely, $15,000, or a total of $26,- 
118.10. ‘Thank you. (Applause). 

PRESIDENT LLOYD: Since our last 
meeting several members have left us. The 
report of the Memorial Committee will be 
given by its Chairman, Mr. Milo Crawford 
of Detroit, Michigan. Mr. Crawford. (Ap- 
plause). 


Report of the Memorial Committee 


R. PRESIDENT: 

The following members of our As- 
sociation have died during the last year: 
Armstrong, W. P., Memphis, Tennessee 
Brodie, Joseph P., Chicago, Illinois. 
Carman, Robert R., Baltimore, Maryland 
Connors, John, J., Jr., Albany, New York 
Drewry, W. Shepherd, Richmond, Vir- 

ginia 
Fenner, Charles Payne, Jr., New Orleans, 

Louisiana 
Field, Elias, Boston, Massachusetts 
Flanders, Bert, Jr., New Orleans, Louisiana 
Jacobson, Stanley V., Milwaukee, Wisconsin 
Jordan, Birkett F., Gainesville, Florida 
Middlebrooks, Grover, Atlanta, Georgia 
McKenna, James J., Chicago, Illinois 
Pausch, Fred E., Baltimore, Maryland 
Starr, Lewis Abbott, Camden, New Jersey 
Sweet, Joe G., San Francisco, California 
Wickser, Philip J., Buffalo, New York 
Wright, Burrell, Indianapolis, Indiana 
_I cannot help but call your special atten- 
tion to three of these men who have left us 
so recently. 

First, Elias Field, who was one of our 
most active and respected members for 
many years. The Boston Bar Bulletin of 
_?. 1950, says in part, referring to 

las: 


“His service was not only to private 
clients. He represented the United States 
Government in a number of important 
cases of which the most notable was the 
successful suit of the government, under 
the Clayton Act, against the United 
Shoe Machinery Company. 

He was, however, much more than a 
highly skilled trial lawyer. His profes- 
sional career included diverse respon- 
sibilities as those of legislative counsel for 
the City of Boston and of Regional Coun- 
sel of the United States Railroad Admin- 
istration. He was a sympathetic and wise 
advisor to all who came to him and his 
was a general practice in the fullest and 
best sense of the term. 

Apart from the insistent routine of his 
office, he gave uncounted hours to the 
service of the law. For many years he 
taught at Northwestern Law School and, 
in addition to the affection in which he 
was held by scores of younger practition- 
ers, his memory as a teacher is made se- 
cure by a> scholarship at that School 
which is named in his honor.” 


Second, Joe G. Sweet of San Francisco. 
Joe Sweet was one of the most loved mem- 
bers and if anything describes him at all 
accurately it is the words “gentle man.” 
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Third, J. Philip Wickser. He was not 
very active in our Association but devoted 
most of his energies toward the American 
Bar Association and his death only a few 
days before he would have taken over as 
President of the American Bar Association 
is really a tragic affair. 

Therefore, Mr. President, I suggest that 
we all now stand in silent tribute and mem- 
ory of those who have passed beyond since 
the time of our last meeting. 

Will you please rise. 

Respectfully submitted, 


EORGE WILLIAM YANCEY, you 

have given generously of your time 
and talents to the International Association 
of Insurance Counsel, as Acting President 
and as President during two and one-half 
terms in 1932 and 1934. You have served 
as the efficient, exacting and scholarly 
Founder and Editor of the Insurance Coun- 
sel Journal from 1934 to date. You have 
made the Journal a leading insurance law 


Report of Editor, 


Mr. President, Ladies and Gentlemen and 
Guests: If the Journal for the last year has 
been acceptable you should feel that it is 
due to your President, your past President, 
your President-Elect, Ernie Fields, and his 
Journal Committee and the Executive Com- 
mittee, because they have given Miller 
Manier and me wonderful cooperation and 
assistance, and I want to thank each of 
them and I want to thank the members who 
have contributed to the Journal. 

As you know, the Journal doesn’t pay 
anyone for an article, doesn’t accept ad- 
vertising, and we depend entirely on the 
cooperation and assistance of the members 
of the Association who write articles. 

We have had wonderful articles this last 
year, in my judgment, and we now have a 


Milo H. Crawford, Chairman 
Willis Smith 

Lowell White 

Robert M. Noll 

John M. Niehaus 

Ex-Officio: Kenneth P. Grubb 


PRESIDENT LLOYD: Thank you very 
much, Mr. Crawford. j 

The individual members of the Execu- 
tive Committee have asked me to state 
publicly our individual feelings toward a 
gentlemen you all know. Here they are: 


publication and have distinguished your- 
self in both positions by your sagacity, 
judgment, tolerance and cooperative spirit. 
You are in all things a man who commands 
our wholehearted admiration and _ respect 
and you have our sincere friendship. 

Mr. Yancey, you now are allowed ten sec- 
onds to give your report on the Journal. 
(Applause). 


George W. Yancey 


backlog of articles, something which we 
have not had before, and I want to thank 
each one of you for your support. (Ap 
plause). 


PRESIDENT LLOYD: Thank you, Mr. 
Yancey. 


The reports of the Standing Committees 
have been or will be printed in the Jour 
nal. Have any of the Chairmen of the 
Standing Committees anything to add to 
their reports? 

I will go down the list hurriedly and 
see whether there is anything to add. 

Accident and Health Committee—Rich- 
ard B. Montgomery, Jr., New Orleans, 
Louisiana. 
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Automobile Insurance Law Committee— 
Victor C. Gorton, Chicago, Illinois. 

Aviation Law Committee—George Wells 
Orr, New York, N. Y. 

Casualty Committee—Stanley C. Morris, 
Charleston, West Virginia. 

Eligibility Committee—Milton A. Albert, 
Baltimore, Maryland. 

Fidelity and Surety Law Committee— 
George Arthur Blanchet, New York, N. Y. 

Finance Committee—Milton A. Albert, 
Baltimore, Maryland. 

Financial Responsibility Committee— 
ohn P. Faude, Hartford, Connecticut. 

Fire and Marine Committee—Ambrose 
B. Kelly, Providence, R. I. 

Highway Safety Committee—Frank X. 
Cull, Cleveland, Ohio. 

Home Office Counsel Committee—John 
R. Kitch, Chicago, Illinois. 

ournal Committee—Ernest W. 
New York, N. Y. 

Life Insurance Committee—T. DeWitt 
Dodson, New York, N. Y. 

Marine Insurance Committee—Stanley B. 
Long, Seattle, Wash. 

Practice and Procedure Committee—Lon 
Hocker, Jr., St. Louis, Mo. 

Reinsurance and Catastrophe Insurance 
Committee—Holly W. Fluty, New York, 
N,.Y. 

Workman’s Compensation Committee— 
J]. Mearl Sweitzer, Wausau, Wis. 

I might say Mr. Sweitzer at my request 
brought along some copies of his report on 
Atomic Energy which will be at the regis- 
tration desk. 

Is there any new business to be presented 
at this time? 

All right. Now we get down to the ques- 
tion of announcements. I think the first 
man to call upon for an announcement is 
our President-Elect, Wayne Stichter. 


MR. WAYNE STICHTER: Mr. Presi- 
dent and Members of the Association: I 
have appointed my Standing Committees 
and have notified every member of his ap- 
pointment and of the fact that his Commit- 
tee will hold a meeting Saturday at 2 p. m. 
_ The success of our Association depends 
in large measure upon the manner and the 
efficiency and the productivity of our Com- 
mittees. These Committees are most im- 
portant, and I hope that each one of you 
who has been appointed to a Committee 
will be in attendance Saturday at 2 p. m. 
at your Committee meeting. I make this 
announcement this early so that you will 
make your plans accordingly. Thank you. 


Fields, 
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PRESIDENT LLOYD: Mr. Lester Dodd 
of Detroit, Michigan, Chairman of the 
Open Forum Committee, do you have any 
announcement? 


MR. LESTER DODD: You have already 
Mr. Lloyd’s announcement of our open 
forum. 


There will be two, as has been the cus- 
tom for the past two or three years. 

We have one forum this afternoon in 
this room at 1:45, and we mean 1:45 be- 
cause we mean to run this off promptly. 

That forum will be under the leadership 
of Victor C. Gorton as moderator, and we 
have two excellent papers on that program 
that will be of interest to all members who 
are interested in automobile law. I shan’t 
read this. It has been called to your atten- 
tion this morning. It is in your program. 
But we expect you to be here and we know 
you will be well repaid by being here this 
afternoon. 


Tomorrow morning we have a forum 
that is a little bit unusual in that it doesn’t 
follow the stereotype arrangement under 
which learned papers on abstract questions 
of law will be read. 

I am sure that television has progressed 
sufficiently over the country that you are 
all wrestling fans probably now, and this 
forum tomorrow morning is going to be a 
tag team match, if you gentlemen know 
what that is, under which we have two 
home office men on one side and two trial 
counsel on the other, and since I had to go 
into either one field or the other to find a 
moderator I got a home office man as mod- 
erator, but I have balanced that by the 
bulk on the trial counsel side of the table 
in Messrs. Gooch and Christovich. 

That meeting will start promptly at 9 
o'clock, and again I want to assure you 
that the program will be run off in time, 
in ample time to get you out to the golf 
course for the afternoon’s festivities. 

There is just one other brief announce- 
ment. There will be a meeting of the new 
Open Forum Committee, that is, next 
year’s Open Forum Committee which has 
just been appointed by Wayne Stichter. 
That meeting will be held in this room this 
afternoon immediately following the close 
of today’s forum. The reason for that is 
that each member of the Open Forum Com- 
mittee is himself Chairman of another 
Committee and it will, therefore, be impos- 
sible to have a meeting of our Committee 
on Saturday, so that this meeting will be in 
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this room immediately following this aft- 
ernoon’s forum. Thank you. 


PRESIDENT LLOYD: Thank you very 
much, Mr. Dodd. 

Again we are fortunate in having as our 
major-domo in charge of fun that genial, 
bald-headed, plump “Robert Merrill Ca- 
ruso,” of the International Association of 
Insurance Counsel, as our M. C., and I 
don’t mean Most Contemptible—the one 
and only Pat Carey of Detroit, Chairman 
of the -_ Reel Entertainment Committee, 
who, I am sure, has some announcements. 
Pat. (Applause). 


MR. L. J. CAREY: Honorable Presi- 
dent and Members of the Association, 
Ladies and Guests: What chance does a guy 
have when you have someone put you on 
the spot like that, calls you bald-headed 
and fat and then expects you to come up 
with some fun? It puts you down. 


PRESIDENT LLOYD: You can take it. 


MR. L. J. CAREY: The problem of gen- 
eral entertainment at this session was, of 
course, complicated by the size of our con- 
vention. 

When you add fifty per cent to your aver- 
age annual income or when you add fifty 
per cent to the end of your nose why you 
notice it makes a difference in both places, 
and adding fifty per cent to the member- 
ship attending this convention makes itself 
apparent, too, and it is only because of the 
very large and generous space and facilities 
that we have here that I think we can, I 
hope, do this job and have the same 
amount of fun that we have had at our 
previous affairs. 

I want to start off the announcements of 
the entertainment arranged for your en- 
joyment with an announcement with refer- 
ence to the ladies’ parties, the reason for 
that is that within a very short time the 
first of those functions starts. 

Now, I would like to have each of you 
speak to your wives or sweethearts, if that 
is who you brought with you, or your 
daughters, and tell them about the 
first part of this program. The rea- 
son is that there was an error in the 
printed program, as the President an- 
nounced earlier this morning, and this par- 
ticular function is not listed on the pro- 
gram. More than that, many ladies do not 
seem to understand that this affair is for 
all of the women attending this convention. 
It is a reception. It is entitled “A Recep- 
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tion for the Wives of New Members.” Its 
Chairman is that very lovely lady, the wife 
of our President-Elect, Mrs. Irene Stichter. 
The women who are to be honored are not 
just the wives of new members. It is for 
the wives, for the lady members that are 
attending the convention for the first 
time. They are the ones that are being hon. 
ored, and they are to be received by all 
the other women of this organization, 
headed, of course, by a Committee, and 
that reception will take place today at 12 
o’clock in the President’s room at the north 
end, the very north end of the building, on 
this floor; the President’s room and the 
terrace surrounding it. The women then, 
after the reception, will eat together in the 
dining room at a place which has been set 
aside for them in the terrace part of the 
dining room. 

This afternoon nothing especially has 
been planned for the women, but at the 
last moment we had some inquiries regard- 
ing a trip to Hot Springs to visit the Old 
Homestead. Mrs. John A. Gooch, the Gen- 
eral Chairman of the Ladies’ Entertain- 
ment Committee, has in charge the matter 
of arranging or attempting to arrange for 
a trip to the Old Homestead for those wom- 
en who would like to go this afternoon. 
We are asking all the women who have 
cars, and who can drive cars safely, to 
please volunteer their services so that they 
may take some of the other women over the 
tricky hills between here and the Old 
Homestead. 

About all I can say to aid in the arrange- 
ments for that affair is that they are to 
meet on the steps outside the lower lobby 
at about 2:30. Mrs. Adrienne Gooch will 
be in charge, and I hereby authorize her, if 
she needs any authorization, to deputize 
any and all other women she can find to 
aid her in making those arrangements. It 
is a last-minute affair. We hope it won't 
be too confusing and we hope you will 
get there. 

The ladies’ bridge party is to be held on 
Friday afternoon at 2:30 in the ballroom. 
Mrs. Carey, the young lady I brought with 
me, is in charge of that. It is to be both a 
bridge and canasta party. Those who de- 
sire to play canasta may do so. The prizes 
for this bridge and canasta party are to be 
on display in the store window on the 
lower level of the Town and Country 
Store. I believe that is the name of the 
place. The prizes will be on display there, 
there being no locked show cases up here 
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and none of us trust any of us with those 
prizes. Another announcement with refer- 
ence to the bridge and canasta party is that 
bridge and canasta cards will be available, 
along with pads, in the card room from 
now on so that those who wish to play can 
find them there. Those cards belong to the 
Association. 

Now for the children: Today I wish you 
would all bring this message to your chil- 
dren. Today, if you will speak to the head 
waiter at the entrance of the dining room, 
you will find a little section of the dining 
room has been set aside for the children. 
They can have lunch together there. I 
think this is particularly necessary on this 
occasion because the ladies will be eating 
by themselves on the terrace and the men 
will be eating by themselves in the dining 
room here, and in that regard we would 
much prefer that the men stay here and 
eat and arrangements have been made so 
that you can all be seated rapidly here in 
the main dining room rather than go down 
to the Casino today. 

There will be a swimming meet for the 
children on Friday afternoon at about 4 
o'clock. 

I would advise all of you to watch the 
bulletin board at the desk for future an- 
nouncements of sports events for the young 
fry. We expect to have, perhaps, some 
croquet games or something along that line, 
if the weather dries up a bit. 

Friday evening, at the time most of us 
will be attending the invitation party of 
the Humble Humbugs, there will be a coke 
and ginger ale party for the youngsters at 
6:30, and the children will be supplied a 
little party of their own there. 

To get down to more of the men’s af- 
fairs, or joint affairs, rather, you will, of 
course, receive reports shortly from the 
men’s golf and men’s bridge committees, 
but the President’s reception is tonight at 
6:30 in the ballroom. We can assure you 
we have made arrangements this time so 
that there will be no line-up. You will be 
able to get in. You won’t have to go in the 
line until you want to. 

We do ask that the members of the 
Executive Committee and their wives re- 
port promptly for the reception line. 

_ The cocktail party will be right adjoin- 
ing in the Spring Room and on the ter- 
race. 


Tomorrow night is exceptional. Tomor- 
row night is the annual banquet, and it 
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will be preceded by a party given by the 
Humble Humbugs. 

Other affairs will be announced later, 
but that constitutes generally the program 
for your enjoyment. 

On behalf of the Management, they re- 
quest no singing in the dining room. 


PRESIDENT LLOYD: You can see why 
Pat is our major-domo. He is always so 
thorough. 

I call the attention of all people in at- 
tendance at this convention that beginning 
this morning you should not tip because 
for the three days you are here there will 
be a tipping charge to take care of the wait- 
resses in the dining room and the maids in 
your rooms. 

Pat did a lot of things, but I didn’t know 
he masqueraded as a lady. I was going to 
ask Mrs. Stichter to make her own an- 
nouncement. But Mrs. Gooch, the best 
part of the Gooch family, is here. I do not 
know whether you have any remarks to 
make, Adrienne. If you do, please come 
forward. 


MRS. J. A. GOOCH: There are just two 
things I want to make clear. The luncheon 
today isn’t in the President’s suite. It is in 
the Presidential room, and if you go 
through the ballroom you will go to the 
President’s room. The other thing is to 
call attention to the fact that there is a 
playroom down in the extreme north end 
where there is supervised play for children 
up to 12 years of age. 


PRESIDENT LLOYD: Before Wayne 
Ely starts to gripe about not being named 
as Chairman of the Bridge Committee in 
the Journal, we have rectified that error 
and it is now corrected in the program of 
this convention. 

Wayne Ely hails from Missouri, and he 
is always gambling on what is going to 
happen, so get up and back the announce- 
ment about the bridge game. 


MR. WAYNE ELY: If I knew what was 
going to happen, I wouldn’t have to make 
any announcement. I do not know where 
the prizes are going to be displayed, but I 
think in the men’s shop. 

We would like to have everybody take 
part in the bridge party, including you 
golfers, just in case it might rain tomorrow. 
However, if some of you golfers wish to en- 
joy our company, let it be known by reg- 
istering at the desk where you got your 
name tag. We would like to know how 





Page 378 


many we are going to have at the party. 

We play in the terrace room at 2:30 to- 
morrow afternoon. That is about all I 
have to say. Thank you. 


PRESIDENT LLOYD: John H. Ander- 
son, who voted as many times as the law 
allows for his partner, Willis Smith, is 
Chairman of the Men’s Golf Committee. 
He informed me that to keep abreast of the 
Atomic Age he attempted to have all golf 
balls made radio-active by putting radio- 
active zinc under the covers so that the 
caddies, with the use of the Geiger counter 
could find lost balls in the rough. Unfor- 
tunately, Dr. Williamson, head of the Re- 
search Department of Goodrich Rubber, 
tried this out at the Portage Country Club 
in Akron, Ohio, recently and advised John 
that time did not permit this added attrac- 
tion this year, but assured him, through the 
medium of the press, that there would be 
no more lost balls next year. That’s some- 
thing for you dub golfers to look forward 
to. 


MR. JOHN H. ANDERSON: Thank 
you, Mr. President. The difficulty we 
sometimes have on Friday afternoon and 
Friday morning isn’t with radio-active golf 
balls. It is trying to keep them from jump- 
ing up and down, and I hope that won't 
be the case with all of us here this year. 

However, we guarantee nothing, not even 
the weather, but they tell me it never rains 
at White Sulphur on Fridays. 

We have a golf tournament arranged so 
that even bridge players may win a golf 
prize, I think. We have three types of 
prizes. We have low gross, we have four or 
five or six prizes for low gross, and we will 
have twelve or more for low net, and we 
will have four or five kicker’s prizes. 

There will be an automatic handicap 
system which will be known only to the pro 
who is running the tournament. This is 
a secret handicap system not known to any 
member of the Committee. The prizes will 
be displayed later in the day out in the 
lobby. 

The tournament will begin at 1:30. We 
will use both Old White and Greenbrier 
courses. There will be no time of start- 


ing selected. You start when you get there 
and line up as customary in the past. Old 
White will be played for low gross straight. 
Those playing Greenbrier will be penalized 
by having two strokes added to their score 
to even up the courses. That is on the ad- 
vice of the professional here, I being in- 
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formed Greenbrier is two strokes less diffj- 
cult than Old White. 


For the benefit of those who do not have 
their own foursomes already arranged, or 
who would like to have a little assistance 
in getting in touch with those who would 
like to play, you may list your names at the 
registrar’s desk on a sheet of paper which 
we have provided out there. That may 
assist some of you members getting togeth- 
er in foursomes. There will be no four- 
somes particularly arranged, except if you 
do not have a game come on out to the 
course and someone there will be there to 
help assist you in getting together with 
some other crowd. 


PRESIDENT LLOYD: I think you have 
done a very fine job. It has been suggested 
that maybe some of you ladies and gentle. 
men in attendance would like to have r 
prints of some of the addresses, possibly 
those of Cody Fowler and Dr. Gaines. If 
you do want a reprint, see George Yancey. 
I think he can arrange it for you later, but 
both addresses will be in the October 
Journal. 


Do you have an announcement, Mr. 
Fields? 


MR. ERNEST W. FIELDS: Yes. The 
Executive Committee appointed a new 
Committee called the Convention Site 
Committee, of which I have the honor of 
being Chairman. We have a problem with 
which we want your help. The problem 
isn’t so much where to go, because that 
involves many problems which the Com- 
mittee and the Executive Committee will 
work out, but our problem is when to 

0. 

Generally at these resort hotels we can 
have convention dates of the Wednesday, 
Thursday and Friday immediately before 
July Ist, the last days of June or the first 
week in July, or the Wednesday, Thurs- 
day and Friday immediately after Labor 
Day. 

The Executive Committee will probably 
select our next convention site on Satur- 
day afternoon, but we would like to have 
a standing vote at this time on this prob- 
lem: which do you prefer for next year? 
Your convention in the last days of June 
or the first week of July, or the Wednesday, 
Thursday and Friday immediately after 
Labor Day? 


A VOICE: It will not conflict with the 
American Bar Association Meetings? 
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MR. ERNEST W. FIELDS: Neither of 
those dates would conflict, I understand. 
That would be September 6th, 7th and 
8th. 

This is a very important matter to the 
Committee and to the Executive Commit- 
tee. 

If you don’t mind, we will ask you first 
to stand, those who have a definite prefer- 
ence for June or the first week of July. 
Those who have a definite preference for 
those days, will you kindly stand? Thank 
you very much. 

Now, next those who have a preference 
for the Wednesday, Thursday and Friday 
immediately after Labor Day, will you 
kindly stand? Thank you very much. Now, 
finally this: those who do not have a def- 
inite preference, those who don’t care and 
those who will be satisfied with either 
dates, would you kindly stand? Thank you 
very much. 


PRESIDENT LLOYD: You can see they 
have a problem. 

Now, last, but no means least, J. Harry 
LaBrum from the City of Brotherly Love, 
Philadelphia, Pennsylvania, Chairman of 
the Reception Committee for New Mem- 
bers. Will you please come forward? 


MR. J. HARRY LA BRUM: Ladies and 
Gentlemen: This year, instead of trying to 
follow the old rule of having a cocktail 
party for the new members, we thought we 
would give them a little lasting remem- 
brance of their admission to the Interna- 
tional Association of Insurance Counsel, 
and so today we have prepared, under the 
guidance of your President, a certificate of 
welcome to new members into the Insur- 
ance Counsel, and after some of you old 
members have seen these certificates I am 
sure that you yourselves would like to 
have one to put on the walls of your office. 

These certificates read as follows: 

“We hereby certify that good St. Ives, 
patron saint of lawyers, has authorized and 
directed us to recommend you in his name. 
into the International Association of Insur- 
ance Counsel. 

“You have been selected for this honor 
because in your daily life, by your fidelity 
and devotion to the cause of justice, you 
have exemplified those exact standards 
which St. Ives established for our profes- 
sion. 

“In Witness Whereof, we have hereun- 
to set our hands and the Seal of this Asso- 
ciation, this 6th day of July in the year 
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of Our Lord One Thousand Nine Hun- 
dred and Fifty.” 

Those certificates are signed by your 
President and your Secretary, and if the 
new members are present I wish they would 
come forward as their names are called out 
and receive these certificates from the 
hands of your President. 


Vayne M. Armstrong, Indianapolis, In- 


diana. 

John C. Rodman, Washington, North 
Carolina. 

William D. Gallup, Bradford, Pennsyl- 
vania. 

Lowell L. Knipmeyer, Kansas City, Mis- 
souri. 


Alexander M. Heron, Washington, D. C. 

J. Woodrow Norvell, Memphis, ‘Tennes- 
see. 

James P. Allen, Jr., Boston, Massachus- 
etts. 

J. Herndon Hansbrough, Tampa, Flor- 
ida. 

Frederick W. Kaess, Detroit, Michigan. 

Tom L. Yates, Chicago, Illinois. 

Robert C. Vogel, Chicago, Illinois. 

Clarence E. Martin, Jr., Martinsburg, W. 
Va. 

Reginald L. Williams, Miami, Florida. 

William M. O’Bryan, Miami, Florida. 

Richard W. Galiher, Washington, D. C. 

Herbert C. Brook, Chicago, Illinois. 

M. Cook Barwick, Atlanta, Georgia. 

George L. Ingalls, Binghampton, New 
York. 

Hugh P. Owens, Oklahoma City, Okla- 
homa. 

Clarence R. Conklin, Chicago, Illinois. 

Paul H. Heineke, Chicago, Illinois. 

T. J. McMahon, Abilene, Texas. 

William E. Night, Binghampton, New 
York. 

Russell C. Gay, New York, New York. 

Herbert A. Ringel, Atlanta, Georgia. 

Forrest S. Smith, Richmond, Virginia. 

J. Newton Nash, New York, New York. 


Those men who are new members, and 
who are not present at this meeting or not 
present at the convention, can receive their 
certificates by calling on the President of 
the Association who has certificates for all 
new members. 


Thank you very much. 


PRESIDENT LLOYD: The next order 
of business is the appointment of a Nomi- 
nating Committee. In accordance with Ar- 
ticle VIII, Section I of the By-Laws, mem- 
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bers from the States of Kentucky, Massa- 
chusetts, Nebraska, New York, Tennessee 
and Texas are ineligible for consideration 
for three-year memberships on the Execu- 
tive Committee to be filled at this meeting. 

I might also say that your attention is di- 
rected to the offices of Secretary and Treas- 
urer. In the past we have been very for- 
tunate in having outstanding men to fill 
the jobs of Secretary and ‘Treasurer. 
They have given generously of their 
time, and at the suggestion of the present 
incumbents of the offices, Mr. Kluwin and 
Mr. Smith, they want our present Executive 
Committee to go on record that no member 
be elected to the job of Secretary or Treas- 
urer for more than a five-year period. It 
takes a couple of years for them to get on to 
the job and to do it efficiently. 

However, we do not want to tie the 
hands of Nominating Committee that they 
should only elect them for a certain num- 
ber of years, but we do want to go on rec- 
ord officially—it isn’t in the By-Laws—that 
we think we are asking too much of any 
Secretary or Treasurer to ask him to spend 
more than five years in the office, which 
dosen’t pay him a red cent. 

As their names are read, I wish you 
would come forward. With the exception 
of the Chairman, none of the gentlemen 
who have been asked to serve on the Nomi- 
nating Committee have been spoken to. 

As your Chairman, I am asking Mr. 
Lowell White, past President of this Asso- 
ciation to act. Mr. White. 

I wanted somebody from the stock com- 
panies, and I couldn’t think of a better 
name than that of John P. Faude. 

From the mutuals I am asking Mr. J. 
Mearl Sweitzer, of Wausau, Wisconsin, to 
act as a member. 

We have a lot of young blood in this 
year, and I would like to suggest Mr. Ja- 
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cob S$. White of Indianapolis, Indiana, to 
serve on that Committee. 

Going rather contrary to precedent, the 
next member on the Nominating Commit. 
tee served our Committee very well last 
year. He worked very diligently and, there. 
fore, I am appointing a member of last 
year’s Nominating Committee on this year’s 
Committee so that the present Committee 
will have the advantage of information 
that was gathered by the previous Commit- 
tee at Bretton Woods. Therefore, I am ask- 
ing Mr. Robert Shackleford of Tampa, 
Florida, to serve as the fifth member of the 
Committee. 

Arrangements have been made, Mr. 
Chairman, for the Nominating Committee 
to use the Washington Room. That room 
is readily accessible because it is on the 
way to and from the Old White Club. 

Mr. Chairman, do you have any an- 
nouncement to make as to the time of your 
meeting? 


MR. LOWELL WHITE: Mr. President, 
there is nothing as passe as a past Presi- 
dent, and I came here prepared to enjoy 
that. I have been neglecting my golf. Last 
year I had a more pleasant assignment. 
You may recall Pat Carey said I could be 
the baby sitter for all girl babies between 
the ages of 16 and 40, but this year it is a 
dirty job and it came from a guy I thought 
was a friend of mine. 

I would like to meet the Committee right 
after this meeting is closed and we will fix 
a time for our first meeting. Tell your 
wives you will see them on Saturday night. 


PRESIDENT LLOYD: It is now 12:12. 
The Chair will entertain a motion to ad- 
journ. 

(Whereupon, upon motion duly made, 
seconded and unanimously carried, the 
meeting was adjourned). 
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OPEN FORUM 


Chairman: Lester P. Dopp, Detroit, Michigan 
Moderator: Victor C. Gorton, Chicago, Illinois 


SUBJECT: USE OF OTHER AUTOMOBILES, DRIVE OTHER CAR 
Speaker: P. L. THornsury, Columbus, Ohio 


DISCUSSION LEADERS 


JAMEs B. DONOVAN 
New York, New York 


FRANCIS VAN ORMAN 
Newark, New Jersey 


Casper B. UGHETTA 
New York, New York 


SUBJECT: DISCLAIMER, LETTERS OF RESERVATION AND 
NON-WAIVER AGREEMENTS 


Speaker: CLintON M. Horn, Cleveland, Ohio 


DISCUSSION LEADERS 


Lewis C. RYAN, Syracuse, New York 
H. Beate Ro iuins, Baltimore, Maryland 


RESIDENT LLOYD: Gentlemen, the 
Open Forum is now in session. 

Our Open Forum Chairman, Mr. Lester 
Dodd, who needs no introduction, will now 
take charge and start the ball rolling, and 
I will go back and get some sleep. 

MR. LESTER DODD: Gentlemen, we 
agreed to get you out of here by 4 o'clock, 
and there is a respectable number here 
now, and more are coming rapidly. 

As I believe you all know, this Forum 
this afternoon has been prepared and is 
being presented under the auspices of the 
Automobile Insurance Committee whose 
Chairman is Vic Gorton of Chicago. This 
Forum concerns subjects that a great ma- 
jority of insurance lawyers are interested in. 

We have two papers, one to be presented 
by Mr. P. L. Thornbury of Columbus, 
Ohio, entitled “Use of Other Automobiles, 
Drive Other Car,” that having to do, of 
course, with that provision of the automo- 
bile policy. The discussion in relation to 
that subject will be led by James B. Dono- 
van of New York and Francis Van Orman 
of Newark, New Jersey. 

The other paper, which was by a regret- 
table error improperly named in the pre- 
liminary program, has to do with the sub- 


ject of disclaimers, letters of reservation of 
rights and non-waiver agreements, to be 
presented by Mr. Clinton M. Horn of 
Cleveland, Ohio. 

It is a particular pleasure to be able to 
present this paper of Mr. Horn’s because 
ten years ago in this particular spot he pre- 
sented one of the finest papers on that sub- 
ject that this Association has ever been 
privileged to have. He has brought that 
subject up to date and has included now 
the developments of the past ten years on 
that subject, and it is a particularly pleas- 
ant task to be able to re-welcome Mr. Horn 
to this program. 

Before I turn this meeting over to Vic 
Gorton, who has ably prepared the whole 
thing—and I want to express my apprecia- 
tion to him now for having done so be- 
cause he took a good deal of work off my 
shoulders that I wasn’t too well equipped 
to do this winter—before I turn this meet- 
ing over to Mr. Gorton I want to remind 
you all again of the Forum tomorrow morn- 
ing at this place at 9 o'clock, a free-for-all 
in which I am sure you will all find inter- 
est, entertainment and I hope instruction. 

It is now my pleasure to turn this meet- 
ing over to our Moderator, Victor C. Gor- 
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ton, who will carry on from here. (Ap- 
plause). 


MODERATOR GORTON. The last 
time I stood on this rostrum was in 1941, 
and I find now that those nine years that 
have passed haven’t aided me any to keep 
down my feelings as I undertake this job. 

I mean perhaps as I progress I won't be 
quite so jittery. 

The Automobile Committee for several 
years past has had the duty and honor 
of conducting an Open Forum Meeting, 
half of the Open Forum program, and in 
undertaking to go forward with the Auto- 
mobile Committee’s task of preparing the 
Open Forum I looked to the policy because 
the policy, the automobile insurance policy, 
is the contract which the Automobile In- 
surance Law Committee interprets to their 
members. That is their job. 

In looking at the policy and the past 
history of the Open Forum I observed that 
the other insurance clause had been ably 
studied and discoursed upon and the defi- 
nition of insured clause, the familiar omni- 
bus clause, had been ably studied and dis- 
coursed upon in the past, and I came to the 
clause “Use of Other Automobiles,” now 
familiarly known as the DOC clause, and 
that is comparatively new to the automo- 
bile insurance, liability insurance, policy. 
It is about fifteen or sixteen years in being, 
and consequently there has not been very 
much adjudication. There has not been 
much litigation, the decisions as to which 
would serve as our guide. However, it is 
an extension of the automobile insurance 
policy which is an important one. 

It seeks to extend to the named insured 
purchaser of a policy on the described 
owned automobile the opportunity and the 
right to be protected in driving any private 
passenger car, so we regard it as an import- 
ant clause, even though it is young and 
hasn’t had much adjudication, and in ap- 
proaching the preparation of this afternoon 
I have felt particularly fortunate. The 
men of the Automobile Insurance Law 
Committee have been very good to me. In 
preparing the annual report of the Auto- 
mobile Insurance Law Committee, why, 
every single member of the Committee re- 
sponded graciously and fully to the study 
of the cases of 1949 and sent them into my 
office and other men whom I asked to pre- 
pare papers on the “Drive Other Car” 
clause and the other subject of “Disclaim- 
er, Reservation of Rights and Non-Waiver 


INSURANCE COUNSEL JOURNAL 


October, 1950 


Agreements” were very kind and gracious 
to accept the labor, the hard work and the 
considerable time that it takes to do a 
thorough job. 

I am fortunate to have had these six men 
to help me perform my task as Chairman 
of the Automobile Committee and as Mod- 
erator. I just want to speak of them briefly, 

Perry L. Thornbury, Assistant General 
Counsel of the Farm Bureau Mutual Auto 
Insurance Company of Columbus, Ohio, 
undertook to give the paper on “Use of 
Other Automobiles.” In sending in an 
analysis of some of the cases for the annual 
report he said, probably more or less per- 
functorily, that if there was anything more 
he could do for me, to let him know. Well, 
he didn’t know what he was letting himself 
in for then, because I cracked back and 
asked him if he would discuss this clause, 
but he very manfully rose to the occasion 
and assumed the task. 


Now, I am also fortunate that Frank Van 
Orman, the Vice-President and General 
Counsel of the Bankers Indemnity Insur- 
ance Company of Newark, New Jersey, will 
act as a discussion leader on Lee’s paper 
and also that James B. Donovan, General 
Counsel of the National Bureau of Casualty 
Underwriters, of New York City, who has 
made a re-study of the policy as a whole, 
the automobile liability policy, will join in 
discussing that paper. 

I called up Clinton Horn on long dis- 
tance phone in preparing this program and 
talked to him about giving this paper this 
afternoon on “Disclaimer, Letters of Reser- 
vation of Rights and Non-Waiver Agree- 
ments,” and he has been terribly busy this 
last year trying very important cases in 
court, and I think he has been in court on 
some seventeen long trials, so it was a real 
sacrifice for this gentleman to take the time 
to give this paper, but I was so intrigued 
with the paper that he gave in 1940, I was 
so much impressed with it and was thor- 
oughly sold on it, that I was able to com- 
municate to him some of my own enthus- 
iasm for the paper and to persuade him to 
come back here today to give a sequel as to 
the developments of the last ten years. | 
regard the original paper which appeared 
in the 1940 copy of the Journal to be one 
of the finest papers that I have read for 
the reason that I have studied it and 
worked with it as home office head ol 
claims for the All-State Insurance Com- 
pany, writing business all over the United 
States, a large volume of business, and those 
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woblems which he has analyzed and 
studied and pointed out come frequently to 
us for solution at the home office and I 
found that his paper was very valuable to 
me. 
As a home office counsel, I wish to ex- 
press appreciation, personal appreciation, 
for the splendid help that such work that 
is given at these International Association 
Counsel meetings gives the home office 
counsel. I think it is a privilege to come 
here to hear these papers and to read these 
articles in the Journal. 

We are fortunate to have Beale Rollins 
as the discussion leader of Mr. Horn’s pa- 
per. Beale is a prominent trial lawyer of 
Baltimore and has been repeatedly in cases 
on the question of disclaimer and non- 
waiver agreements. 

Lew Ryan of Syracuse, New York, has 
had considerable experience with such 
cases, and I feel sure will have a splendid 
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message for us in his ultimate ideas on the 
subject as he gleans it from the New York 
cases. 

Just another word about Clinton Horn’s 
paper. I remember when I was a little boy 
I was delighted with “The Three Muske- 
teers” by Alexander Dumas, and after I had 
read it a little later I ran across a book 
called “Twenty Years After,” and I was 
delighted to pursue further the adventures 
of the Three Musketeers, and I had that 
idea about asking Clinton Horn to come 
back here, after a full decade, to discuss the 
developments of the points of his paper. 
I feel that this organization has really 
grown up when, after a decade, we can ask 
lawyers of outstanding scholarship and 
ability to come back here and give us a 
sequel. 

Without further comment, I will ask Lee 
Thornbury to come up and give the paper 
about “Use of Other Automobiles.” 


Coverage v. Use of Other Automobiles of the Standard 


Automobile Combination Policies 
By P. L. THorRNBURY 
Columbus, Ohio 


FORM of this coverage was first of- 

fered generally in a limited form of 
endorsement to the regular automobile lia- 
bility policy during the early and middle 
30's. ‘The coverage became a part of the 
standard automobile combination policies 
under the National Bureau Manual effec- 
tive March 27, 1939, which provided at that 
time that the limited form of drive other 
car coverage was available by endorsement 
lor a specific premium charge based on the 
combined rate for bodily injury and prop- 
erty damage with standard limits. The 
standard guide for automobile combination 
policies effective October 20, 1941, included 
the drive other car coverage as insuring 
agreement V. The coverage has been 
broadened from time to time but is still 
basically about the same as when it was 
first put into use and is now a part of the 
standard automobile policy without a speci- 
fic premium charge. Our discussion will 
not include the coverage commonly refer- 
red to in the industry as the broad form 
D.O.C. but will be confined to the so-called 


limited D.O.C. coverage as now contained 
in the standard automobile policy. Our 


discussion will also be limited to the stand- 


ard provisions for automobile combination 
policies and ‘will not include variations, if 
any, adopted by the individual companies. 

Insuring agreement V provides coverage 
with regard to the use of automobiles other 
than the automobile or automobiles specili- 
cally described in the policy. The coverage 
includes bodily injury liability, property 
damage liability and medical payments, 
provided such coverages were purchased 
with regard to the described automobile. 

However, this “Drive Other Cars” cover- 
age is not afforded by the policy unless (1) 
the named insured is an individual and (2) 
owns the automobile described in the policy 
or the named insured or spouse either or 
both own such automobile, and (3) the 
automobile is classified by the policy as 
being used for “pleasure or business.” 

In connection with such use requirement, 
a query arises as to whether the term 
“pleasure and business” might not include 
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use which is ordinarily regarded as com- 
mercial. This, because the “Purpose Of 
Use Defined” condition of the policy de- 
fines the term “pleasure and business” as 
“personal, pleasure, family and business 
use” and then goes on to define the term 
“commercial” as “use principally in the 
business occupation of the named insured 
as stated in the declarations, including oc- 
casional use for personal, pleasure, family 
and other business purposes.” 


Let us assume that you, an attorney, list 
your business occupation as General Coun- 
sel for the famed Cover All Insurance Com- 
pany. Let us say that you drive your car 
400 miles each month on your business and 
that you drive it about 300 miles per month 
for your own and your family’s pleasure. 
The question arises as to whether, under 
such circumstances, your use of the auto- 
mobile is actually commercial—thus deny- 
ing you D.O.C. coverage. 


Who is protected under insuring Agree- 
ment V? As to medical payments coverage, 
there is no necessity for this insuring agree- 
ment to specifically designate the persons 
covered as those persons are the same 
persons who are covered while in or upon, 
entering or alighting from the described 
automobile. 

With regard to the liability coverages, 
protection is afforded the named insured 
and his spouse if the latter is a resident of 
his household. Further, if the use of the 
other automobile by the named insured or 
spouse causes any other person or organiza- 
tion to incur legal responsibility—as where 
the named insured acts as an agent for 
another person—then such other person or 
organization is protected, but only with 
respect to an automobile that is not owned 
or hired by them. 

The standard policy makes sure that the 
reader will not misunderstand that this 
insuring agreement does not apply under 
certain circumstances and does so by stat- 
ing such circumstances as the last part of 
the insuring agreement. 

There are four exclusionary paragraphs 
in the insuring agreement. The first avoids 
coverage if the automobile is owned by the 
named insured or a member of his house- 
hold or if the automobile is hired by such 
a person as a part of frequent use of hired 
automobiles or is furnished to such a person 
for regular use. (For the purpose of this 
particular exclusion, the private chauffeur 
or domestic servant of the named insured 
or spouse are not considered as members 
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of the household). This exclusion is re. 
quired so as to prevent an insured paying 
for a policy premium on only one auto- 
mobile, and being covered by insurance 
while driving any car, whether owned by 
him or by members of his family or hired 
or furnished for their regular use. With- 
out such exclusion it is obvious that the 
company would lose premiums and the 
hazards would be greatly increased. 


The terms “frequent use” and “regular 
use” are hard to define and determine and 
have been the basis of litigation. The con- 
clusion reached by most courts is that of 
the average court, that is the construction 
of the terms must be measured by the evi- 
dence of the particular case. For example, 
if it is the practice of an automobile sales 
agency to permit its salesmen to use any 
car for sale for the purpose of demonstrat- 
ing the same and using any one of such cars 
to go to and from home, then it should be 
said that the automobile is one furnished 
for the regular use of the salesman and if he 
has an accident while driving the car it 
should not be covered under his own auto- 
mobile insurance policy. The coverage on 
such automobiles should be carried by the 
sales agency. See Farm Bureau Mutual Au- 
tomobile Insurance Company v. Boecher, 
15 Auto Cases 941, 48 N. E. (2d) 895 cited 
below under Reported Cases. 


The term “household” is likewise a com- 
mon catch-all term and again is subject to 
interpretation in the light of the specific 
evidence. Ordinarily the word “household” 
is synonymous with “family” which Mr. 
Webster says is, ‘““The body of persons who 
live in one house and under one head or 
manager; a household including parents, 
children and servants and, as the case may 
be, lodgers or boarders.” As was said by 
Judge Savage in the case of Robbins ws. 
Railway Company, 100 Me. 496, the ordi- 
nary everyday meaning of the term “house- 
hold” embraces a collection of persons as 
a single group, with one head, living to- 
gether, a unit of permanent and domestic 
character, under one roof; a collective body 
of persons living together within one cur- 
tilage, subsisting in common and directing 
their attention to a common object, the 
promotion of their mutual interests and so- 
cial happiness. For example, where two 
families, such as a father and married son, 
come together temporarily until the new- 
comer can find a place of abode and where 
there is no one head of both groups, no 
permanence, no pursuit of a common ob- 
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ject, no union of two families as would 
make them one, and the father should drive 
the car of the son and have an accident, 
then the exclusion “member of household” 
would not apply to such facts and there 
would be coverage under the father’s policy 
for an accident had by the father while 
driving the son’s car. See Lumbermens 
Casualty Company vs. Pulsifer, 12 Auto 
Cases 607, 41 Fed. Supp. 249, cited below 
under Reported Cases. 

The second of the four exclusionary para- 
graphs of this clause avoids coverage while 
the automobile is being used in the business 
or occupation of the named insured or 
spouse, except as to a private passenger 
automobile operated or occupied by the 
named insured or spouse or by the private 
chauffeur or domestic servant of either. 
This exclusion is necessary by reason of the 
fact that the insurer does not want to cover 
the exposure which would attend the driv- 
ing of other than private passenger auto- 
mobiles—for example, a man whose occupa- 
tion is that of driving a bus, or of driving 
a “commercial” heavy duty cargo truck— 
for a premium greatly disproportionate to 
the hazard. 

The exclusion is also required so as to 
avoid coverage where some other person, as 
agent for the named insured or spouse, but 
unaccompanied by either, may be operat- 
ing the automobile. Named insureds may 
have few, or many employees who drive 
automobiles on business for the named in- 
sureds, and who may thus incur liability 
which devolves upon the named insureds— 
a liability which, but for this requirement, 
would be covered by the policy. No cases 
have come to my attention upon this par- 
ticular exclusion. 


The third exclusionary paragraph avoids 
D.O.C. coverage as regards any accident 
which arises out of the operation of an 
automobile repair shop, public garage, sales 
agency, service station or public parking 
place. This, because the underwriters con- 
templated that such businesses should buy 
their own specialized form of insurance pro- 
=— and pay the proper premium rate 
or it. 


It may be noted, here, that many difficult 
factual situations confront the insurers un- 
der this exclusionary paragraph—the diffi- 
culty being the many borderline situations 
wherein it is questionable whether the acci- 
dent “arises out of the operation of” the 


particular business. Certainly, if, while 
driving a borrowed automobile, you are in- 
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volved in a collision caused by the negli- 
gent operation of another automobile by 
the employee of an automobile repair shop 
while the auto is being road tested, you 
should be protected under the D.O.C. cov- 
erage of your policy. Yet, apparently, on 
the face of the exclusion as _ presently 
phrased, you would not be protected, unless 
it could be said that such accident did not 
arise out of the operation of the auto re- 
pair shop. 

The fourth and last of the exclusionary 
paragraphs provides that the medical pay- 
ments coverage will not apply to such other 
automobile (1) unless the injury results 
from its operation by the named insured 
or spouse or by the chauffeur or domestic 
servant on behalf of either the named in- 
sured or spouse or (2) unless the injury re- 
sults from the occupation of such auto- 
mobile by the named insured or spouse. 
Inasmuch as the injuries to occupants of 
automobiles most usually result from the 
operation of the automobile, almost all in- 
juries occurring while the named insured, 
spouse, chauffeur, or servant are operating 
the automobile, are covered. Furthermore, 
the named insured and his spouse are al- 
most always covered because almost always 
their injuries can be said to result from the 
occupation of the automobile. It is sub- 
mitted that the occupants of the D.O.C. 
automobile, operated by the named _ in- 
sured, would not be covered if the falling 
of a building cornice caused injury to 
them—because the injuries did not arise 
out of the operation of the automobile by 
the named insured. Likewise, if an occu- 
pant is struck by a stray bullet or other 
missile. This legal effect seems a proper 
result because the coverage is automobile 
medical payments. The “Other Insurance” 
coriditon of the policy makes the D.O.C. 
coverage excess insurance over any other 
valid and collectible insurance available. 
Therefore, if the “other insurance” is also 
afforded by a standard policy, the insurance 
afforded with respect to the automobile de- 
scribed in that policy is the sole primary 
insurance. 


Reported Cases Involving Coverage V 


We will now discuss some of the reported 
cases involving Coverage V. 

One of the first cases construing the en- 
dorsement as originally used was the case 
of Lumbermens Casualty Company vs. Pul- 
sifer, 12 Auto Cases 607, 41 Fed. Supp. 249, 
decided October 17, 1941, by the U. S. Dis- 
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trict Court for the District of Maine. In 
this case the policy covered the specifically 
described automobile and by endorsement 
extended coverage to the insured’s opera- 
tion of other automobiles excluding those 
owned by members of his household, those 
hired for regular use, or cars owned by the 
insured and not described in the policy. 
The main issue in the case was whether the 
insured’s son was a member of the insured’s 
household. At the time of the accident, 
the son, his wife, and child were living 
temporarily with the father, who was the 
insured, and his wife. The expenses of the 
household were shared and the father and 
son each drove his own car. 

On the occasion in question the father 
was doing an errand for the son. The 
plaintiff insurance company sought a judg- 
ment declaring that the father, an insured, 
was not covered by its policy while driving 
his son’s car. The court refused to grant 
such declaration and held that the policy 
covered the accident of the father. 

This case brought up the familiar theme 
of courts as follows: 


“It should not be overlooked that the 
language of this endorsement was framed 
by the company itself which, by defi- 
nition or otherwise, could have made the 
term ‘member of household’ less am- 
biguous.” 


and the usual finding that the language, 
being ambiguous, there would be coverage 
in favor of the insured. The court further 
stated that it concurred with Judge Savage 
in the Robbins vs. Railway Company, 100 
Me. 496, that the term “household” em- 
braces a collection of persons as a single 
group, with one head, living together, a 
unit of permanent and domestic character, 
under one roof; a collective body of persons 
living together within one curtilage, sub- 
sisting in common and directing their at- 
tention to a common object, the promotion 
of their mutual interests and social hap- 
piness. The essential facts in this case were 
that the son, 25 years old, married and with 
one child, had left the home of his parents 
some years before and had found employ- 
ment in various places in Maine until the 
latter part of 1940 when he was out of a 
job; but having heard of a position in 
Lisbon which might be available later and 
his resources being rather slender, it was 
decided between his mother and wife that 
pending developments in the matter of the 
Lisbon job the son and his family should 
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reside with the father and mother at the 
family farm and live there sharing expenses 
until they could get located in Lisbon. The 
son got his job about two weeks after mov- 
ing in with the father but was unable to 
rent a home in Lisbon until six months 
later. During this time the son drove back 
and forth to his work. The home farm was 
not worked as such, the father being some. 
what of an invalid and able to do very little 
work, but the mother worked. Expenses 
of food and light were shared equally by 
the two families. The son brought with 
him and took away upon leaving several 


pieces of furniture and household goods. 


The father drove his car and the son 
drove his. The only time the father drove 
the son’s car was on the occasion when this 
accident occurred. The son had intended 
to go to the moving picture theater on the 
evening of the accident and to get milk on 
the way home but, feeling too tired to go 
out, asked his father to take his car and 
do the errand. The accident occurred while 
the father was on the errand. The court 
held that under these particular facts the 
son was not a member of the household 
of the father within the meaning of that 
term as used in the endorsement. 


We had a rather interesting case involv- 
ing the drive other private passenger auto- 
mobile endorsement in Ohio in the case of 
Farm Bureau Mutual Automobile Insur- 
ance Company vs. Boecher, 15 Auto Cases 
941, 48 N. E. (2d) 895, decided October 
13, 1942. In this case the wife owned an 
automobile which was insured by Farm 
Bureau. Her husband was a salesman for 
an automobile sales agency. The salesmen 
followed the practice of taking out any 
available car for the purpose of selling it 
and also to make trips to and from home. 
No particular car was assigned to a sales- 
man but he simply used whatever car might 
be available that was for sale. While on his 
way home in one of the cars of the sales 
agency, he had an accident and claimed 
coverage under his wife’s policy under the 
drive other car coverage. The insurance 
company denied coverage on the ground 
that it was a car furnished for regular use 
of the salesmen and was sustained by the 
court. The court said that under a strict 
interpretation of the term “furnished for 
regular use,” as no particular car was as 
signed to the salesman, the exclusion clause 
would not apply. But if the term was given 
a reasonable construction based on the evi- 
dence that the salesman had the right to use 
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any car of the agency available for the pur- 
pose of going to and from home, that such 
construction would require the conclusion 
that any automobile, owned by the sales 
agency and so used by the salesman, would 
be a car used within the meaning of the 
term “furnished for regular use.” 

However, in a somewhat similar factual 
situation the California court was not so 
liberal in its construction of the clause. In 
Pacific Automobile Insurance Company vs. 
Lewis, et al., 17 Auto Cases 165, 132 Pac. 
(2d) 846, decided January 11, 1943, one 
Wells was a joint owner of a car insured by 
Pacific, and his wife and mother-in-law 
owned a car insured by Mercer Casualty 
Company. The accident occurred while 
Wells was driving a car belonging to the 
automobile sales agency for which he work- 
ed. Pacific and Mercer conceded that Wells 
was covered by their policies unless he came 
within one of the exceptions of the “drive 
other car” provisions. Each of the policies 
contained the standard exception relating 
to automobiles furnished for regular use 
to the named insured and automobiles 
used in the operation of an automobile 
sales agency. In this case the sales agency 
furnished two “house demonstrators” and 


other cars, owned by the agency, which 
could be used for demonstration purposes. 


Some of the salesmen owned their own 
demonstrators. Wells used all of these at 
times and sometimes borrowed demonstra- 
tors owned by other salesmen, but ordi- 
narily used one of the two “house demon- 
strators.” He also had the right to use one 
of these cars to go to and from home when 
he worked late at night. On the day of the 
accident Wells asked the sales manager if 
he could use an automobile to drive to 
another town on a personal matter and he 
was given permission to do so and the ac- 
cident occurred on this trip. 

The court held that there was coverage 
under the “drive other car” clause as under 
the facts involved the sales agency car was 
not furnished to Wells for his regular use. 
The court here said that “regular use” is 
principal use as distinguished from a cas- 
ual or incidental use; assuming that the use 
of such a car may be regular without being 
exclusive, there are other elements which 
may be considered in determining the 
meaning intended by the rather broad 
and not very explicit language used in the 
policies to set forth the exception to the 
coverage otherwise provided. The court 
went on to say that whether an automobile 
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is furnished for “regular use” may depend 
upon the time, place and purpose for which 
it is used, whether furnished for all pur- 
poses and at all times or places or furnished 
at all times but strictly for business pur- 
poses alone; that when a car is furnished 
all of the time for business purposes, with 
permission to use the same for personal 
purposes, all within a certain area, the car 
might be said to be furnished for “regular 
use” within that area. But when a car thus 
furnished for such a use is driven to a dis- 
tant point on one occasion, with the special 
permission of the one furnishing the car, 
that particular use would hardly seem to be 
a “regular use” of the car; and that it can- 
not be said, as a matter of law, that such 
a use on a particular occasion, which is a 
departure from the customary use for 
which the car is furnished, is a “regular 
use” within the meaning of the “drive 
other car” clauses of the policies. The 
court held that the exclusion did not ap- 
ply to the particular facts of this case and 
that there was coverage. 

The court further held that the sales 
agency exclusion had no application as the 
sales agency car was not being operated 
at the time of the accident in connection 
with the operation of the automobile sales 
agency, but in connection with personal 
business of the salesman. 

The drive other car coverage became in- 
volved with the Pennsylvania Financial Re- 
sponsibility Act in the case of Polonitz vs. 
Wasilindra, et al., 20 Auto Cases 655, 37 
Atlantic (2d) 136, decided April 20, 1944. 
In this case Wasilindra’s driver's license 
was revoked and in order to get his license 
renewed it became necessary for him to 
prove his financial responsibility under the 
Pennsylvania Financial Responsibility Act. 
American Automobile Insurance Company 
issued its policy to him and filed the re- 
quired certificate. The policy contained 
the “drive other car” coverage with the 
standard exclusions, and also contained a 
provision that such coverage was excess in- 
surance over any other valid and collectible 
insurance available to the insured. Wasi- 
lindra injured the plaintiff while opera- 
ing the car of a friend which automobile 
was insured with the Pennsylvania Mutual 
Indemnity Company. American contended 
that its coverage under the drive other car 
clause was available only after the limits of 
the Pennsylvania Mutual policy had been 
exhausted, as the insurance under that pol- 
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icy was available to Wasilindra under the 
omnibus clause. 

The court held that there was coverage 
under the American policy, despite its ex- 
cess insurance provision, on the ground 
that the legislature intended to impose a 
rigid and readily enforceable liability on an 
insurer affording coverage made manda- 
tory by the Financial Responsibility Act. 
and within the limits required by the Act 
the insurer’s liability was absolute. The 
court expressed no opinion on the question 
of liability of the two insurance companies 
as between themselves. 


Our Use of Other Automobiles clause 
had a brush with the Financial Respon- 
sibility Act in California, but came out in 
good style after its beating in the Pennsyl- 
vania case. In the case of Northwest Cas- 
ualty Company vs. Legg, et al., 31 Auto 
Cases 930, 204 Pac. (2d) 106, decided March 
30, 1949, Legg and his partner Lightsey in- 
sured a 1941 International pick-up truck 
under the standard form of automobile in- 
surance policy, which contained the clause. 
Legg had an accident while driving a 1936 
Chevrolet automobile, in the course of tak- 
ing his wife to dinner, a commendable 
project. The Chevrolet was registered in 
the name of his mother-in-law, who was 
an invalid, and made her home with Legg, 
but at the time of the accident was living 
with a son in Oakland, California, for the 
summer. The Leggs used the car for their 
own purposes and for purposes of the moth- 
er-in-law. The court concluded that the 
policy did not cover the accident, as such 
risk was expressly excluded under the ex- 
clusion relating to cars furnished for regu- 
lar use of the named insured, and also 
found that the car was furnished for the 
regular use of Mrs. Legg, who was a mem- 
ber of Mr. Legg’s household. The report 
of the case is not clear as to how the Cali- 
fornia Financial Responsibility Law_ be- 
came involved in the case but the court 
found that the use of other automobiles was 
not enlarged by the provisions of the Fi- 
nancial Responsibility Law; that the law 
intended to authorize policies covering the 
insured in the operation of automobiles 
not owned by him, or limiting the coverage 
to certain automobiles not owned by him, 
and that the provisions of the clause limit- 
ing the use of other automobiles camc 
within the terms of the statute and would 
be enforced. It should be noted, in this 
particular case, that the policy included ‘‘a 
partnership in which the named insured 
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or spouse is a partner,” which provision 
is not in the basic form of the standard 
provisions for automobile combination pol. 
icies. 

The Illinois case of Rodenkirk vs. State 
Farm Mutual Automobile Insurance Com- 
pany, 22 Auto Cases 808, 60 N. E. (2d) de. 
cided March 21, 1944, represents some of 
the difficulties during the war years in the 
handling of cases of coverage. In this case 
Rodenkirk owned a Chevrolet automobile 
insured by State Farm which contained 
Coverage V, as to other cars, but excluding 
cars furnished for the regular use of the 
named insured or a member of his house- 
hold. The daughter of the insured was en- 
gaged to a young man who went into the 
service on March 21, 1941 and he left his 
1936 Dodge with the daughter for the use 
of herself and her father as he saw fit. The 
daughter was not living at home, but was 
working in a nearby town and came home 
occasionally on week-ends. The insured 
was in the automobile repair business. The 
daughter testified that she drove the car 
from March 21, 1941 until the car ran out 
of oil and burnt up the engine. She then 
took the car to her father to be repaired 
and the car remained with the father for 
some few months. ‘The father repaired the 
car finally and had an accident while driv- 
ing the car on July 20, 1941. The insur- 
ance company refused coverage under 
Coverage V on the ground that the car was 
furnished for the regular use of the named 
insured or a mete of his household. 
The court sustained the denial of coverage 
on the ground that the car was furnished 
for the regular use of the named insured. 


An interesting “household” case is Flem- 
ing vs. Travelers Insurance Company, 31 
Auto Cases 760, 39 Southern (2d) 885. The 
named insured, Stewart, separated from his 
wife in 1936. He had an accident on Jan- 
uary 26, 1941 while driving an automobile 
which belonged to his wife. Upon the 
separation Stewart had purchased and then 
owned the home in which his wife was liv- 
ing in New Orleans, but he had never re- 
sided there with her, having lived with 
another woman whom he represented as his 
wife during the time between the separa- 
tion in 1936 and the time of the accident 
in 1941. This woman and Stewart had two 
children and resided in Mobile at the time 
of the accident. Stewart owned an auto- 
mobile, covered by a policy containing Cov- 
erage V with the exclusion that it did not 
apply to automobiles owned by a member 
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of the insured’s household. The court held 
that the exclusion did not apply in this 
case and that there was coverage under the 
policy. The court said: 


“Household cannot be satisfactorily de- 
fined as an abstract term. Definition by 
lexicon supplies elements which are 
seized upon by opposing interests, and 
isolated from other factors furnished ma- 
terial relevant to contradictory conclus- 
ions. 

“We are dealing with a contract of in- 
surance. We must inquire what the par- 
ties thereto meant. Practical considera- 
tions must be given play, interpreted in 
the light of the purpose of the policy pro- 
vision. ‘This provision has been repeat- 
edly held to reveal an obvious purpose 
to avoid a multiple coverage of several 
vehicles owned by members of the same 
family, who, by their close intimacy, may 
be expected to use the cars of each other, 
etc.” 


The court held that the facts in this case 
did not come within the meaning of the 
term, “household” as used in the policy, 
as the husband and wife had been separat- 
ed and were living apart at the time of the 
accident. 


MODERATOR GORTON: ‘Thank you 
very much, Lee. 

I now would like to call upon the dis- 
cussion leader, Frank Van Orman, to give 
us his observation on this clause. 


MR. FRANCIS VAN ORMAN: I am 
sure you all enjoyed Mr. Thornbury’s talk, 
as I did, and I think he covered the field 
quite completely. 

Now, my assignment is to comment for 
five minutes on the general subject. 

I suppose most of you agree with me that 
the national standard automobile insurance 
policy is one of the best products of the 
insurance industry, in the sense that it 
comes closer to being custom fitted to the 
needs of the insuring public. 

You ought to bear in mind that this 
“Use of Other Automobiles” clause, cover- 
age 5, is extra to the basic policy, but it is 
a good example of the efficiency of the 
policy. 

As the need was recognized, the policy 
was broadened to take care of those situa- 
tions in which certain of the insureds 
would be covered if they were driving other 
automobiles than the described automobile. 

Now, this is an apparently complex pro- 
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vision. It has always seemed to me to be 
fairly understandable if you took the trou- 
ble to apply it carefully to a particular set 
of facts. 

I think it might be interesting to you 
to know that this clause or this provision 
is a compromise. When the policy drafters, 
who are really representatives of all factions 
who are in the automobile insurance busi- 
ness, got together on many occasions—first 
to develop and then to improve this cov- 
erage—there was not an unanimity of opin- 
ion as to how the clause should be worked 
out or worded, and this isn’t the result of 
some skillful penman who sat down and 
drew a clause. This is the result of tugging 
and hauling, and is a compromise. I think 
that might make it a little more under- 
standable when you struggle with it. 

In the first place, this isn’t part of the 
basic coverage. This is extra coverage and 
it is excess insurance. It only applies after 
all other available insurance is exhausted. 
It is coverage which is added not to all 
insureds, not even to all named insureds. 
It is granted to an individual named in- 
sured, or to put it differently, to a named 
insured who is an individual. It is granted, 
secondly, to a named insured husband-and- 
wife combination, and it is granted, thirdly, 
to any person, firm or corporation, any 
other person or organization legally respon- 
sible for the use by such named insured 
of the other automobile. 

The coverage is granted only where Item 
5 of the Declaration of the Policy is an- 
swered without any change from the print- 
ed provision. 

‘The way the coverage speaks of it is 
“automobile classified for private and busi- 
ness use,” but actually what happens is 
that we have on the declaration page of the 
policy item 5 which says the purpose for 
which the automobile is to be used is 
“pleasure and business, unless otherwise 
stated herein.” 

This coverage doesn’t apply unless that 
declaration remains unchanged, that is, un- 
less it is an automobile which is insured 
for the purpose of pleasure and business 
use. 

What I am doing in effect is just under- 
scoring some of the points that Mr. Thorn- 
bury made. 

In connection with coverage granted to a 
person or organization legally responsible 
for the use of the automobile by the named 
insured, that is, someone who has a vicari- 
ous responsibility, there is a limitation on 
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that. It doesn’t cover any automobile which 
is owned or hired by any such person or 
organization, and the reason for that is that 
there is no intention to give D.O.C. cover- 
age to a commercial organization which 
should have its own insurance. 

This coverage is given not free, but with- 
out special charge. When it was originally 
provided it was provided by endorsement, 
as Mr. Thornbury said, and there was a 
charge for it. To the extent that it is now 
included in the standard form, there is no 
special charge. 

The coverage applies to the bodily in- 
jury coverage of the policy, to the prop- 
erty damage liability coverage and to the 
medical payments coverage. 

As to the medical payments coverage the 
same persons are covered under insuring 
agreement 5 as would be covered under 
the basic insurance agreements, but as re- 
gards the bodily injury and property dam- 
age coverage there is no coverage to any 
one except the named individual insured or 
the named husband and wife or the person 
or organization responsible. For example, 
there is no coverage for a minor son or 
daughter who might be driving a jalopy ol 
some friend’s in the neighborhood. ‘There 
is literally just coverage for the three classi- 
fications of insureds that I have just men- 
tioned. 

One further underscoring: Although the 
coverage is granted only if the automobile 
described in the policy is one used for 
pleasure and business purposes, the cover- 
age when granted applies with respect to 
any automobile, whether it is a private 
pleasure car or a truck or what-have-you 
which the insured may be driving. 

What I have covered or tried to cover is 
what you might call the positive grant of 
coverage in this insuring agreement 5, and 
the next discussion leader, I hope, will 
cover the exclusions, because we have fol- 
lowed the other pattern here of granting 
coverage broadly and then limiting it by 
particular exclusions, and the exclusions 
probably shape up the coverage even more 
than the positive grant. 

Thank you. 


MODERATOR GORTON: Thank you, 
Frank Van Orman, for telling us of the 
historical background of the clause and the 
basic insurance afforded under the clause. 

I would now like to ask James B. Dono- 
van to discuss the development of the ex- 
clusions to the clause and something of 
their background. Mr. Donovan. 
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MR. JAMES B. DONOVAN: Mr. Chair- 
man and Gentlemen: Mr. Van Orman has 
had the more pleasant task of explaining 
the positive grants of coverage that are 
given under this “Drive Other Car’’ pro. 
vision of the automobile policy, and under 
our division of the work mine is the less 
pleasant task of explaining the exceptions 
to those positive grants of coverage. 

In order to understand why those ex- 
ceptions are present it might be of assist- 
ance to you in interpreting the policy if we 
considered for a moment the origin of those 
exclusions. 

From the manner in which the basic auto- 
mobile policy exists today, as a convenient 
rule of thumb you can usually assume that 
the insurance follows your car. In other 
words, originally the problem arose when 
a man bought an automobile he certainly 
used only that automobile, and very few 
others were permitted to or knew how to 
operate that automobile, and as a result the 
basic policy originally simply covered that 
man while he drove that automobile. 

Soon, because of the law of agency, and 
for a variety of other reasons, with statu- 
tory enactments, it became clear that the 
man who owned the automobile could be 
held legally responsible, even if others were 
using the automobile, and as a result the 
coverage was expanded so that today with 
respect to your automobile not only you 
are covered, but so long as the automobile 
is being used with your permission any 
one else who is operating the automobile 
is covered and anyone legally responsible 
for your use of the automobile. 

A comparatively recent development has 
been the other side of the picture. Having 
worked out rather complete coverage for 
the automobile, so that the insurance fol- 
lowed the automobile in virtually all cases, 
today when there is an accident the insur- 
ance on the automobile is the primary in- 
surance. At the same time, while it de- 
veloped as early as 1926, by 1941 it was de- 
termined that to some limited extent, in 
addition to having the insurance follow the 
automobile, the insurance should also fol- 
low the individual who owned and oper- 
ated the automobile. 

Now, while that appeared to be desirable, 
at the same time, as you can appreciate, 
what had to be guarded against was the 
possibility of permitting people who, to 
take the simplest example, owned two or 
more automobiles from permitting them to 
obtain free insurance on those other au- 
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tomobiles or on ones that they regularly 
used simply by buying a standard policy. 
If that were done, as in the case of all these 
exclusions, the ultimate design of them is 
to try to provide in the basic coverage 
what the ordinary man requires. 

Virtually any of these coverages, always 
remember, that are excluded from a policy 
can be obtained by you upon the payment 
of an individual premium, but unless the 
vast majority of people share a common 
hazard it is unfair to the vast majority of 
the people to provide such insurance be- 
cause the cost of any of these coverages is, 
of course, ultimately borne by the policy- 
holder as the experience creeps into the 
rates, so that, to make a simple example, 
in most policies if you do not own or oper- 
ate a yacht—and very few of us do—you 
assuredly would not like to be bearing part 
of the cost of protecting a yacht owner since 
it is an unusual hazard, and it would be 
felt that the basic policy should exclude 
yachts, and that those who would have a 
yacht should be able to pay that insurance 
for a separate additional charge. 

Now, so it is here. While it was de- 
termined to be advisable to provide a lim- 
ited form of insurance to the individual 
owning the car, at the same time it wanted 
to be made certain no unfair discrimina- 
tion would result in that you would not 
find that your neighbor, perhaps owning 
two or three cars, was paying no more for 
his insurance than you were paying. 

Now, if you will bear in mind then the 
background of these exclusions, if you will 
realize that ordinarily the insurance is to 
follow the car, that we do not intend that 
people who should take out insurance can 
avoid that by simply having it included in 
this basic policy, so that the man with three 
cars pays no more than the man with one, 
then I think the exclusions become under- 


standable because you will find that they: 


are, very briefly, first of all, that when 
you are driving another car you have no 
insurance under your own policy if that 
car is owned by you, that other car; in other 
words, you ought to insure that other car, 
and there is no reason why you should 
obtain free insurance under you own pol- 
icy, so the insuring agreement does not 
apply to any car that you own or that you 
hire quite frequently or that is obtained 
for frequent use by members of your house- 
hold, except for a chauffeur and people of 
that sort. So, too, it doesn’t apply to an 
automobile that is used in your business 
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or occupation, with an exception so far as 
a private passenger automobile occupied 
and operated by yourself, and some others, 
are concerned. 

It doesn’t apply to an accident which 
arises out of the automobile repair shops, 
garages, and so, too, finally, under cover- 
age C which is your medical payments cov- 
erage, there is an additional restriction, 
which is that in the event that you are in 
another atuomobile, in the event that there 
is any type of injury covered, medical pay- 
ments insurance will apply to you, but they 
will not apply to others unless the injury 
resulted from your operation of that other 
automobile or from your occupancy of it. 
In other words, there is no reason why, 
simply because you have bought medical 
payments insurance on your own car, there 
is no reason why, when you happen to be 
riding with a party in another car, the 
mere fact that you have medical payments, 
although you had nothing to do with the 
injury resulting, nevertheless everyone in 
the car would collect. That isn’t intended 
If you are in the other car, and it is due 
to your action that someone is injured, then 
medical payments will apply. 

With respect to the draftsmanship of this 
clause, there is no question that it is compli- 
cated. It is complicated because, as I have 
explained, on the one hand you wish to 
give limit form coverage to the man when 
he is operating another automobile, and 
at the same time we must exclude those 
possibilities which would permit individ- 
uals to secure insurance which is not avail- 
able to the ordinary insured at no charge. 

There is moreover one other thing which 
I would like to mention. Drafting these 
policy contracts is, of course, principally 
a lawyer’s task. In our case the clients are 
the underwriters. They are the ones that 
make the substantive decisions; what cov- 
erage should be given and withheld in the 
basic policy. The lawyer’s task is to carry 
out the underwriting intent of his client, 
and attempt to write a contract which is 
clear. 

Notwithstanding the fact that the con- 
tract is to be clear, however, at the same 
time, there is a parallel objective, which is 
that the policy must be concise and brief. 
Quite obviously, those two objectives are 
hopelessly irreconcilable. The more you 
attempt to abbreviate the policy, quite 
naturally the less specific you can be, so 
that when an accident occurs on the one 
hand many of you have no doubt said, 
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“Why couldn't they spell that out,” and 
on the other hand the same people would 
on other occasions say, “Why do the pol- 
icies have to be so long? Why can’t they 
be much shorter?” The impasse of those 
two diametrically opposed objectives, of 
having the policy reasonably clear, and, on 
the other hand, of having the policy as 
brief as possible, presents a very difficult 
task, and those responsible for preparing 
those policies not only ask for your under- 
standing but also in some measure for your 
sympathy. 
Thank you. 


MODERATOR GORTON: Thank you, 
Jim Donovan, for a very clear and illumi- 
nating exposition of the underwriters’ view- 
point and the reasons for these exclusions. 

At this time we would like to hear from 
Lester Dodd, who has an announcement to 
make. 


MR. LESTER DODD: Gentlemen, just 
to interrupt this program for a moment, I 
have one apology and two brief announce- 
ments to make. 

My apology is to Lew Ryan and Beale 
Rollins for having neglected to mention 
their part in this program when I rather 
hurriedly gave it at the beginning. I want 
Lew to understand, since he paid me 30 
cents on the golf course yesterday, I have 
no desire to slight him. 

President Lloyd has asked me to an- 
nounce that Mr. O. D. Brundidge, of Dal- 
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las, ‘Texas, took several thousand feet of 
very interesting colored motion picture 
films on the train trip in 1948 that went 
from Chicago via the Grand Canyon to San 
Francisco, Seattle and the West Coast, and 
he has sent these pictures here to this meet. 
ing by his partner, Mr. H. A. Bateman, 
for showing here to those who are inter. 
ested in seeing them. These pictures will 
be shown in the Virginian Room at 1:30 
tomorrow, Friday afternoon. The Virgin- 
ian Room, as you no doubt all know now, 
at least as Mr. Lloyd made clear this morn- 
ing—those who know where the Old White 
Club is can find their way to the Virginian 
Room. Those pictures will be shown to- 
morrow afternoon at 1:30 and all interested 
are invited to see their showing 

I am also asked to announce that the 
Nominating Committee is now in session in 
the Washington Room and will remain in 
session until 4:30 this afternoon. That 
Committee will again be in session from 
9:30 to 10:30 this evening in the Washing. 
ton Room. 


MODERATOR GORTON: Time will 
not permit us to engage in a question and 
answer session, even if that were practi- 
cable, with the discussion of the “Use of 
Other Automobile” clause, so we will go 
right into the talk by Clinton Horn on 
“Disclaimer, Letters of Reservation of 
Rights and Non-Waiver Agreements” and 
their development from 1940 to 1950. Mr. 
Clinton Horn. 


Disclaimer, Letters Of Reservation And Non-Waiver 
Agreements :—Developments From 1940 To 1950 


By CLINton M. Horn 
Cleveland 13, Ohio 


UR Chairman, Victor Gorton, has 
asked me to outline the principal 
developments which by way of court de- 
cisions have come about in the last de- 
cade in the subject matter of the paper 
read here at our meeting ten years ago and 
printed in full in the October 1940 issue 
of the Journal. 
The principles there discussed relate to 
the following points: 


1. Letters of reservation and non-waiver 
agreements assume the continuance 
of contractual or policy relations be- 
tween the insurer and insured. Their 
purpose is to maintain the status quo 
pending the determination of the 
coverage dispute and to avoid future 
claims by the insured based on waiver 
or estoppel. They do not solve the 
coverage dispute; they are but meth- 
ods of the procedure to be followed 
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in the protection of the insurer’s 
rights in cases of doubtful or disputed 
coverage. 

Disclaimer, on the other hand, is the 
antithesis of reservation and _ non- 
waiver agreements, and by it the in- 
surer denies the existence of con- 
tractual relations, either generally 
or as applied to the particular case. 

. The insurer’s right to disclaim as well 
as its obligation to defend is usually 
determined by the allegations of the 
petition or complaint. 

. Non-waiver agreements and letters of 
disclaimer and_ reservation protect 
the insurer against the claims olf the 
personal injury plaintiff to the same 
extent as against the insured him- 
self. 

. Where coverage disputes arise, the 
insurer must act promptly and with- 
out delay and is limited to the spe- 
cific grounds set forth in the letter of 
disclaimer or reservation or in the 
non-waiver agreement; although gen- 
eral grounds should be mentioned, 
specific reasons, if then known or 
reasonably suspected, should be in- 
dicated with definiteness and clarity. 

. When such disputes arise, the under- 
lying policy obligation of good faith 
is accentuated and is to be ignored 
by the insurer at its peril. 

}. Disputes as to coverage bring about 
a conflict of interest between the in- 
surer and insured and may radically 
affect the extent of the insurer’s al- 
lowable control over the litigation. 


The following decisions rendered dur- 
ing the period beginning in 1940 and end- 
ing in March 1950 illustrate, develop and 
apply the principles above set forth. 
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suasive. Where an insurer seasonably 
notifies its insured that it is continuing 
to defend the case subject to its right 
to disclaim later, the insured is in no 
position to say that he has been misled, 
and can take the necessary steps to pro- 
tect his rights. In this situation the 
basis for an estoppel is lacking. * * *. 

“We are of opinion that the conclu- 
sion of the judge that the company was 
not estopped was warranted. The com- 
pany found itself on the horns of a di- 
lemma through no fault of its own.” 
(Important variance between versions 
of the accident given by the insured im- 
mediately after the accident and in her 
testimony at the trial). “If it continued 
to defend the case, it ran the risk of 
losing its right to disclaim later. If it 
severed its connection with the case, it 
also ran the risk of incurring liability 
to its assured. * * * To avoid this di- 
lemma the company chose the course 
adopted here and notified the assured 
that it would thereafter defend under a 
reservation of rights. We see no reason 
why it could not do this. The assured 
was seasonably apprised of the com- 
pany’s position and it is difficult to see 
how she was ‘lulled into a false sense 
of security or deprived of (her) oppor- 
tunity to defend * * *.’ 

“We are not to be understood as 
holding that an insurer may reserve its 
right to disclaim liability in a case and 
at the same time insist on retaining 
control of its defense. * * *. 

“The plaintiff's rights do not rise 
higher than those of the assured. * * * 
any defence which would be available 
to the company against the assured is 
equally available against the plaintiff.” 


In London Guarantee & Accident Co. v. 


In Salonen v. Paanenen, 320 Mass. 568, 
71 N. E. 2d 227 (1947), which deals gen- 
erally with the effect of a non-waiver 
agreement, the court said: 


White, 188 Va. 195, 49 S. E. 2d 254 (1948) 
in holding that the insurer’s obligation is 
measured by the allegations of the per- 
sonal injury petition, the court said: 


“* * * we have held that the defense 
of an action against an insured under 
a so-called ‘non-waiver’ agreement will 
not estop the insurer from subsequently 
disclaiming liability. * * * The law 
is well settled that no estopel arises 
against an insurer by reason of its de- 
fence of an action against its insured 
after acquiring information justifying a 
disclaimer where such defence is con- 
ducted under a reservation of rights. 
The reasons for this view are per- 


“While the ~ to defend is, in the 


first instance, to be determined by the 
allegations of the notice of motion, yet 
if those allegations leave it in doubt 
whether the case alleged is covered by 
the policy, the refusal of the insurance 
company to defend is at its own risk; 
and if it turns out on development of 
the facts that the case is covered by the 
policy, the insurance company is neces- 
sarily liable for breach of its convenant 
to defend.” 
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In United States Fidelity & ——, 
Co. v. Reinhart & Donovan Co., 171 Fed. 
2d 681 (1948), in holding that the insurer 
need defend only against claims covered 
by the policy, the court said: 


“* * * the insurer was under no ob- 
ligation to defend the action * * * mere- 
ly because in its contract it had agreed 
to defend ‘all suits seeking to enforce 
such claims, even though groundless, 
* * *” An insurer is not obligated to 
defend a groundless suit when it would 
not be liable under its policy contract 
for any recovery had therein.” 


In Zauderer v. Continental Casualty 
Co., 140 Fed. 2d 211 (1944), where the let- 
ter of reservation was accepted by the in- 
sured without objection, the accident hap- 
pened on October 15, 1939. On Novem- 
ber 6th plaintiff, not directly but indirect- 
ly, gave verbal notice to the company of 
the accident. The detailed written report 
which the policy required was given on 
November 13th, four weeks after its oc- 
currence. On December 8th the company 
accepted the notice “subject to a full 
reservation of all our rights under the said 
policy,” stated that it would investigate 
and defend the claim, but “upon the dis- 
tinct understanding that in so doing, we 
do not waive any of our rights under the 
said policy by reason of your failure to 
give this company immediate written no- 
tice of said accident.” No reply was made 
by the insured. Later the defendant 
repudiated all liability because of the 
delay in giving notice. 

In the opinion, which was written by 
Judge Learned Hand, it is said: 


“Finally, it is perfectly clear that the 
defendant did not surrender—‘waive’— 
its defense to this action by what it did 
in defending the action against Pines 
and the plaintiff, which resulted in the 
judgment against her. Its letter of De- 
cember 8th which the plaintiff by her 
silent acquiescence accepted, protected 
the defendant.” 


In McCann v. Iowa Mutual Liability 
Insurance Co., 231 Ia. 509, 1 N. W. 2d 
682 (1942), the court applied the general 
rule that a non-waiver agreement is effec- 
tive not only as to the insured but like- 
wise as to the personal injury plaintiff to 
prevent waiver and estoppel from arising 
and holds that the furnishing of counsel 
and the payment of the expense of investi- 
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gation, trial and appeal do not preclude it 
from successfully denying liability when 
suit is brought against it on the judgment 
obtained in the original personal injury 
suit. 

In Hickey v. Wisconsin Mutual Insur- 
ance Co., 238 Wis. 433, 300 N. W. 364 
(1941), the non-waiver agreement was too 
narrowly drawn. There the agreement 
was requested because of an alleged mis. 
representation by the insured in securing 
the policy. The accident happened on 
June 24, 1938, but notice to the insurer 
was not given until October 13, 1938, 
when suit was filed. The non-waiver 
agreement entered into just before trial 
did not mention the delay in giving no- 
tice, but the insurer was then aware of 
that fact. Later, after an unsuccessful de- 
fense of the personal injury suit, the in- 
surer sought to avoid payment of the 
judgment because of insured’s delay in 
giving notice. The court held that the 
insurer’s failure to specify the delay as a 
ground in the non-waiver agreement pre- 
vented it from taking advantage of it later, 
saying: 


“* * * The notice given Mrs. Sam- 
uels called attention solely to an alleged 
misrepresentation in securing the _pol- 
icy. When the non-waiver agreement 
permitting appellant to reserve its de- 
fense was entered into a short time be- 
fore the trial was begun, no claim had 
been made as to the lack of timeliness 
of notice of the accident and none was 
then made. The conduct of appellant 
before its letter to respondent amounted 
to a waiver of the defense of an untimely 
notice. * * * Knowing of the delayed 
notice, appellant nevertheless imme- 
diately conducted the investigation and 
preparation for trial of the case. Neith- 
er in its letter referring to the alleged 
misrepresentation nor in the non-waiver 
agreement did appellant specifically re- 
fer to the lack of notice or give any indi- 
cation of its intention to raise any ob- 
jection on that ground. * * *. 

“* * * it would be neither just nor 
within the meaning of the contract as 
expressed in the application and the 
policy to hold that the company is re- 
lieved of its liability * * *.” 


Leach v. Farmers Automobile Interin- 
surance Exchange, 213 P. 2d 920 (Supreme 
Court of Idaho January 10, 1950), shows 
the importance of promptness in obtaining 
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a non-waiver agreement from the insured. 
There the accident occurred on December 
12, 1946 but was not reported until March 
13, 1947, when verbal notice was given. 
The personal injury suits commenced in 
June 1947 were immediately tendered to 
the insurance company, but it refused to 
proceed with the defense except on con- 
dition that a. non-waiver agreement be 
executed by the insured, which was done 
on July 3, 1947. Subsequently, in defend- 
ing suits based on the personal injury 
judgments the insurance company relied on 
the non-waiver agreement. The court, how- 
ever, held that it afforded no protection as 
it was not entered into nor was any intima- 
tion given that it would be demanded un- 
til nearly four months after the company 
had knowledge of the delayed notice, dur- 
ing which period the company had handled 
the cases unconditionally. 
The court said: 


“* * * The company accepted the 
oral notice, and acted upon it over a 
period of more than three months be- 
fore demanding the non-waiver agree- 
ment. This was sufficient to lead the 
assured to believe no formal written 
notice would be required.” 


Kreniisky v. Ludlow Motor Co., 96 N. 
Y. S. 2d 102 (1950), illustrates the finality 
of disclaimer. There the insurer under 
an aviation liability policy made an in- 
vestigation following thle crash and un- 
equivocally disclaimed liability. Later the 
suit papers were tendered to it but it re- 
fused to defend unless the insured exe- 
cuted a non-waiver agreement, which it 
declined to do. The insured then permit- 
ted default judgments to be entered 
against it, whereupon the insurance com- 
pany sought to intervene in the proceed- 
ings in order to set aside the defaults, but 
only with reservation of its right to dis- 
claim liability and to obtain non-waiver 
agreements from the insured. 

The Appellate Division refused its ap- 
plication to intervene, saying: 


“* * * the insurance company has at 
all times insisted that it has no interest 
to be protected, adequately or otherwise, 
and even now refuses to retreat from its 
position that it is not bound by the 
judgments. 

“It not only had full opportunity to 
defend these actions, but was under a 
legal duty to do so * * *. 
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“If, under such circumstances, the in- 
surance company ever had a right to in- 
tervene in the actions, it has waived it. 
With full knowledge of the facts and 
in the absence of any wrongful induce- 
ment of any nature, it has made an elec- 
tion and is bound thereby. By refusing 
to defend, it has forfeited to the defend- 
ant the right to control its defense of 
the actions.” 


Reference is now made to three cases 
of outstanding importance, all dealing 
with the effects of coverage disputes and 
resultant conflicts of interest on the in- 
surer’s control over the litigation. 

In Socony-Vacuum Oil Co. v. Contin- 
ental Casualty Co., 144 Ohio St. 382, 59 N. 
E. 2d 199 (1945), the insured sued insurer 
for legal expense incurred by insured in 
the defense of a lawsuit involving doubt- 
ful and disputed coverage. The policy 
protected the insured against liability for 
the negligence of independent contractors 
but not of its own employees, these being 
specifically excluded. Insurer advised in- 
sured that its investigation showed that 
the accident was caused by insured’s em- 
ployee, thus making the exclusion opera- 
tive. It suggested to the insured that in 
order to protect its interest, it associate its 
own counsel in the case “without prej- 
udice to either party.” 

Counsel for insured promptly chal- 
lenged the insurer’s position as being 
without merit and unjustified, claimed a 
breach of contract, but nevertheless ac- 
cepted the offer to participate in the 
case, stating however that this was to be at 
the insurer’s expense. Thereupon counsel 
for insurer replied that the company neith- 
er accepted nor rejected the insured’s 
claims. This closed the correspondence on 
that point. 

The trial resulted in a verdict for de- 
fendant, whereupon the insured sued for 
and recovered its legal expense. The Su- 
preme Court of Ohio said: 


“The duty of an insurance company 
to defend an action brought against its 
insured is determined from the plain- 
tiff's petition and, when that pleading 
on its face discloses a case within the 
coverage of the policy, the insurer is re- 
quired to make defense regardless of 
its ‘ultimate liability’ to the insured 
* * *. Tt is axiomatic that a_ policy 
which contains a provision that the in- 
surer shall make defense of an action 
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brought to recover damages for which 
indemnity is payable even though such 
action may be groundless, does not re- 
quire the insurer to defend a ground- 
less action which is not within the cov- 
erage of the policy.” 

Coming to a discussion of the case at 
bar, the court said: 


“* * * in making defense the interest 
of the insurer came into conflict with 
the interest of the insured. The insurer 
sought to avoid any liability to indem- 
nify insured for recoverable damages by 
giving notice of claimed non-liability, 
inviting the insured to employ counsel 
of its own choice for its own protection 
and allowing them to participate in the 
case and by attempting at the same 
time to perform its (insurer’s) conceded 
contractual obligation to defend by re- 
quiring its own counsel to keep control 
of the defense at all times. 

“As a result, the insured was con- 
fronted with a hazard which justified 
it in employing its own counsel for its 
protection—protection the insurer plain- 
ly indicated it would not give. The in- 
sured met the hazardous situation by 
employing counsel under protest and 
notifying the insurer that it must bear 
the expense. 

* * 

“As the hazard was created by the 
action of the insurer in placing itself 
in a position in which it could not and 
did not fully and completely perform its 
contractual obligation to make defense, 
the insured is entitled to recover reason- 
able attorney fees, and proper expenses 
on the ground that insurer breached 
its contract.” 


This decision by the highest court of 
my own state indicates that a situation 
may arise where a letter of reservation not 
concurred in but challenged by the in- 
sured may result in a breach of contract, 
certainly unless the insurer is careful to 
indicate its willingness to surrender that 
complete control over the lawsuit which 
the policy, in the absence of such a dis- 
pute, plainly gives it. Such a surrender 
would seem to be called for in all cases 
where because of doubtful or disputed 
coverage the insured is invited to have 
its own counsel participate in the case. 
Where a _ conflict arises the  contrac- 
tual situation is changed and neither in 
fairness nor in law can the insurer then 
continue to exercise its policy right of com- 


plete control. That right is qualified by 
the dispute itself, and the resulting con. 
flict of interest creates rights in the in- 
sured to which recognition must be given. 

In Wisconsin Transp. Co. v. Greaj 
Lakes Casualty Co., 241 Wis. 523, 6 N. W. 
2d 708 (1942), the personal injury plain- 
tiff was struck on the head by a bottle 
thrown by the insured’s employee in order 
to attract the attention of the operator of 
an approaching speedboat and thus avoid 
collision between the two boats. The in- 
surance company notified its insured by 
letter that the injury was not accidental, 
was therefore not covered by the policy 
and hence referred the case back to its 
insured for handling. The insured imme- 
diately challenged this position, where- 
upon the insurance company sought to ar- 
range with the insured to handle the de- 
fense of the action by a reservation of 
rights agreement. The insured, however, 
refused to enter into any such arrange- 
ment and the company then again dis- 
claimed liability. The personal injury case 
was settled by the insured, and the resulting 
suit for reimbursement brought by the in- 
sured was decided against the insurer. In 
the opinion the Court said: 


“Defendant further contends that the 
court erred in holding that the plain- 
tiff was under no obligation to enter 
into any agreement with the defendant 
with respect to the defense of the Baker 
action or the reservation of rights by 
the defendant in the event it defended 
the action * * *, 

“Although defendant could by giv- 
ing such notice negative any waiver of 
such rights or defenses on its part, it was 
not entitled to insist that planitiff exe- 
cute the reservation of rights agree- 
ment which defendant demanded. 
When the policy was issued defendant 
had entered into a contract with plain- 
tiff which definitely fixed, in all essen- 
tial respects, the intended obligations 
and rights of the parties, respectively, 
and plaintiff was under no obligation 
to enter into any supplemental or ad- 
ditional agreement with the defendant 
in respect to the plaintiff's defense of 
Baker’s claim or the reservation of rights 
by the defendant in the event it defend- 
ed on behalf of plaintiff the action 
brought against it by Baker. * * *. | 

“There is no provision of the policy 
which entitled defendant to require 
the execution by the assured of a resct- 
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vation of rights agreement or a non- 
waiver agreement, in order to continue 
to be entitled to have the defendant 
erform its obligation as the insurer 
under that provision.” 


In Boise Motor Car Co. v. St. Paul Mer- 
cury Indemnity Co., 62 Idaho 438, 112 P. 
9d 1011 (1941), there was a delayed no- 
tice of practically 3 months. Moreover, 
the driver of the insured automobile was 
only 14 years of age and the policy ex- 
clusion read “under the age of 16 years.” 
When the personal injury suit was filed 
and its defense tendered by the insured, 
the company had knowledge of both of 
these defenses and in its letter of reser- 
vation stated that it reserved the right 
to cease its investigation or defense at 
any time. The first letter of reservation 
was followed by a second some 7 months 
later, the company, however, still retain- 
ing full control of the case, but tendering 
to the insured the right to associate its 
counsel in the case at insured’s expense. 
Thereupon the insured protested, but did 
have its counsel enter the case. Before 
trial the insurance company settled the 
suit, whereupon the insured sued the 
company for the legal expense incurred. 
Recovery was allowed the insured, the 
court saying: 


“If the company was correct and it 
was not liable to or for the assured if the 
car was driven by a person under 16, 
then only the assured was responsible, 
and no recovery ever could have been 
had against the insurance company, 
even though it had failed to defend. 
Hence the assured, to protect itself on 
this contingency, had to defend * * *. 


“The question then is how long could 
the company remain undetermined, and 


undecided whether it would unequivocal. | 


ly undertake defense of the action, that 
is, wholeheartedly and fully, in com- 
liance with its contract? 

“The insurance contract, if of any 
value, required definite and unequivo- 
cal defense, else by continued lack of 
definite committal the insured might 
have been tolled into a cul-de-sac. This 
continued evasion, therefore, on the 
face of respondent’s own correspondence 
was, as alleged in the complaint, not a 
‘defense of the suit as required by the 
policy.’ 

“Conceding respondent when first no- 
tified of the accident had a right to in- 
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vestigate and defer determining its ac- 
ceptance of liability, and in such in- 
terim reserve the right to withdraw, by 
the time of the letter of May 11, 1937, 
seven months after its first letter an- 
nouncing its claimed right to withdraw 
at any time, it had had ample time to 
decide what its position would be, but 
did not even then give definite advice 
of its attitude. 

“Such right of delayed acceptance of 
liability is an implied right, because 
the insurance contract does not express- 
ly so provide. Consequently if there be 
such right there must be the concomit- 
ant implied requirement that after in- 
vestigation the company give definite 
assurance that it will or will not defend. 
Compliance with such requirement is as 
important and is as much a part of the 
contract therefore as the actual defense, 
and not to give such definite assurance 
is as much non-compliance with the pol- 
icy as any other element of breach. * * *. 

“Numerous cases can be found where- 
in the right of the insurer to withdraw 
has been upheld even after judgment, 
if investigation and defense of the suit 
was undertaken by the insurer with full 
reservation established and _ accepted 
by the insured before insurer did any 
act constituting a waiver. However, as 
pointed out in Beatty v. Employers’ 
Liability Assur. Corporation, 106 Vt. 25, 
168 A. 919, 924, those cases are distin- 
guishable in that the insured consented 
by written agreement to the reserva- 
tion, was held to have acquiesced in 
such reservation by his actions after no- 
tice of such reservation, or no question 
of waiver or estoppel of the insurer was 
raised, 

“Where the insured refuses to enter 
into an agreement permitting insurer 
to defend with reservations, and com- 
municates to the insurer a denial of the 
latter’s right to so defend with reserva- 
tion, as appellant herein did on at least 
two occasions, and thereafter the in- 
surer fails to withdraw and continues to 
represent the insured in defense of the 
suit, the law is clear that the insurer has 
waived its right to withdraw, and will 
be estopped to later assert such right 
when sued by the insured for failure to 
properly defend. (Citing authorities). 

“Respondent elected to go forward 
with defense of the Heard suit after 
having notice appellant would not con- 
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sent to reservation of respondent’s right 
to withdraw, and its continued assertion 
of such right of withdrawal thereafter 
was a breach of its insurance contract 
and created a hazard, to protect itself 
from which appellant was justified in 
employing attorneys. A fee paid the at- 
torneys is thus properly chargeable 
against respondent.” (Citing author- 
ities). 


The general subject matter is treated in 
45 C. J. S. 686 et seq. 

In conclusion, three comments may be 
made respecting the developments of the 
past ten years: 

(1) Notwithstanding the liberalization 
of policy provisions in favor of the insured 
and the coming into general use of the 
Comprehensive form of policy, questions 
of coverage do still arise and call for action 
on the part of the insurer. 

(2) Such action, as in the earlier period, 
must be taken promptly, in fairness and 
in good faith toward the insured and rec- 
ognition given to the fact that in cases of 
disrupted coverage a conflict of interest 
arises, and a situation may develop re- 
quiring the insurance company to sur- 
render and give up its complete, exclusive 
control over the litigation and share that 
control with the insured. 

(3) Here, as elsewhere in the field of 
insurance law, the trend of the court 
seems to be definitely in favor of the in- 
sured, sometimes even to the point of in- 
justice to the company which issued the 
policy. 

Thus, I have again tracked through this 
part of the legal forest, which, I find, is 
ofttimes difficult to see and comprehend 
because of the trees. In this 10-year survey 
I have blazed as landmarks only a few out 
of the many. Even these do not always 
seem to mark out a straight, direct course 
toward the ultimate goal of our quest. 
This, in those words of lofty ideal in- 
scribed in stone above the columns of the 
Supreme Court Building at Washington, 
we conceive to be—‘‘Equal Justice Under 
Law”’—both to the insurer and its insured. 


MODERATOR GORTON: Thank you, 
Mr. Clinton Horn, of Cleveland. 

We would like to hear now from Beale 
Rollins, discussion leader. 


MR. H. BEALE ROLLINS: I want to 
say very little because the time is late and 
we were told we had only five minutes. 
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When I stopped in Vic Gorton’s office 
in Chicago ten weeks ago to say hello | 
didn’t know that I was going to get into 
a jam, but I did. 

I have had a copy of Mr. Horn’s paper 
beforehand, and also a list of his cases, of 
which I have had my own digest made, and 
I think with the 1940 paper he delivered, 
and which I re-read, I think the entire 
thing, as I suggested to Vic Gorton, would 
be for the benefit of the members of this 
Association if compiled into one paper and 
reprinted in the near future, because this 
subject is a very interesting one and a 
js necessary subject for insurance lawyers 
and insurance companies. 

I think that heretofore I have regarded 
letters of reservation of rights as being a 
necessary thing for the insurance repre- 
sentative to give, but promptly as possibly 
can be done thereafter there should be a 
decision by the company. It should either 
decide to or decide not to. In the light of 
these decisions, and reviewing these things, 
I have changed my mind slightly on that. 

I think that if you find you are not likely 
to get a non-waiver agreement, which is 
by and far the best procedure under which 
you can go, that if you give a letter of reser- 
vation you can definitely protect yourself, 
provided the letter of reservation says that 
you will do this and you will do that and 
you will protect this right and you will 
protect that right. 

Mr. Horn cited a case in which there was 
that one thing—the delayed notice. Noth- 
ing was said about it, and the company was 
later found to have waived that delayed 
notice. If you have two or three angles 
under which you might disclaim, they must 
be set out, but I think definitely letters of 
reservation can be just as good as non- 
waiver agreements if you specifically set 
forth what you are going to do and if you 


- timely so advise the assured. 


There were several notes I had, but I 
am going to skim over them. 

There is one thing I would like to read. 
It is from a Maryland decision in 1926, in 
Royal Insurance Company v. Drury, 150 
Maryland, 211, in which I think the court 
very aptly referred to this situation: 


“We say it is unfair, and we think it 
adds to the policy contract some things 
that were never intended. We are aware 
that this whole doctrine of waiver in in- 
surance law has been severely criticized, 
but in view of the overwhelming weight 
of authority which supports it we are 
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not prepared to repudiate it. It seems to 
rest on the theory that courts do not 
wish to encourage technical defenses by 
insurance companies, and that to avoid 
technical forfeitures they have establish- 
ed the rule that slight acts by insurance 
companies will constitute a waiver of 
such defenses. Whatever may be said for 
the logic of this position, it is undoubted- 
ly supported by the great weight of Amer- 
ican authority and would now seem to be 
firmly established as the law of this 
country.” 


I think definitely if we have something 
that shows there is no coverage on the face 
of the policy, we must by your declaratory 
judgment action proceed promptly. If we 
do not, and do not care to do that, we 
should disclaim. If the cause of action on 
the face of it indicates that there is coverage 
under the policy we must defend. 

This paper brings out that there are two 
things under an insurance policy. There 
is the indemnification and there is the re- 
quirement of defending, and if the cause 
of action makes out a complaint that would 
be covered under the policy, even though 
the insurer has reason to believe that that 
isn’t the true situation, nevertheless the in- 
surer has to undertake its obligation to de- 
fend. 

There is another thing that I think might 
be mentioned in passing. In the Ohio case 
that Mr. Horn cited, the Socony-Vacuum 
case, there was a question of whether the 
insurance company’s interests and the inter- 
ests of the insured were not so divergent 
that the insurance company could not any 
longer continue complete control of the de- 
fense. 

It happened this way: There was a ques- 
tion whether the one causing the act of 
negligence was an employe, and in the dec- 
laration there was no particular person 
named as the one causing the negligence. 
The negligence was averred generally 
against the company. The insurance com- 
pany contended that an employe of the as- 
sured had to be the one causing the injury. 

The person who actually caused it was a 
building inspector that the assured had to 
pay, but had picked him from a list of city 
inspectors given to it. The policy excluded 
coverage on any acts of negligence occur- 
ting through an employe. 

Now, it became to the interest of the in- 
surance company to prove, if there was any 
negligence, that it was caused by an em- 
ploye. The interest of the assured, of 
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course, was that he was an independent 
contractor and not an employe, so you had 
a divergent interest there, and the ques- 
tion arises, and I think quite properly so, 
where an insurance company gets into a 
position that its interests go one way and the 
insured’s interest goes another way, and 
then I think there is possibly a duty on the 
part of the insurance company to not only 
invite but to pay insured’s own counsel to 
participate in the defense. 

I cite a more concrete case: that of a man 
who is self-insured under Workmen’s Com- 
pensation, and the passenger in his auto- 
mobile he alleges is an independent con- 
tractor. The insurance company says that 
the passenger is his employe. The insur- 
ance company having a liability policy 
would, of course, have no _ indemni- 
fication to pay if an employer-employee re- 
lation existed, whereas, if the man who 
happened to be injured and became the 
plaintiff were an independent contractor 
there would be liability under the policy. 

When you get those divergent interests, 
I think that we definitely get into a matter 
where an insurance company not only 
should think about waiver and estoppel 
and disclaiming, but they should also think 
about letting the assured come in with his 
own counsel at the insurance company’s 
expense because the relationship of insured 
and insurer is such that we must at all 
times not be subject to any criticism. 


MODERATOR GORTON: Thank you, 
Beale Rollins. 

We will now hear from Lewis Ryan of 
Syracuse, New York, who will talk about 
the first cousin to the use of notices of reser- 
vation of rights and non-waiver agreements 
on this question of the liability of the in- 
surance company on the policy, and that is 
the use of the petition for declaratory 
judgment. He will discuss that and also 
tell us about that one New York case in 
particular. Mr. Lewis C. Ryan. 


MR. LEWIS C. RYAN: Mr. Chairman, 
Ladies and Gentlemen: It was comforting 
to me, and I think even more so to you, to 
know that I am limited to five minutes, and 
I think within that limitation that I may 
best contribute to this discussion by enlarg- 
ing somewhat on a recent New York case 
which I think is not only a very interesting 
case, but now I believe a very important 
case, because within the last few days our 
court of appeals has refused permission to 
the company to argue the case in our high- 
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est court. I think it also provides a classic 
example of the unenviable position into 
which a company may quite innocently 
maneuver itself. 

That was the airplane case that Mr. 
Horn mentioned. The company was the 
Ludlow Motor Company. Mr. Ludlow had 
two friends of his in a private plane owned 
by the company. They had a pilot. They 
took off and had gone about 75 miles and 
ran into bad weather, had a crash and ev- 
eryone was killed. 

Four months after the accident the insur- 
ance company notified the assured that they 
disclaimed liability. The grounds on which 
they disclaimed liability are not quite clear. 
They had something to do with an excep- 
tion to the policy which said they did not 
cover accidents where a pilot was violating 
the rules and regulations of the Civil Aero- 
nautics Authority. 


Three months after they had written this 
letter of disclaimer, the estates of the two 
passengers brought actions against the Mo- 
tor Car Company. 

The papers were sent on to the attorneys 
for the company. They apparently negotia- 
ted with the assured in an attempt to get a 
non-waiver agreement. In the meantime 
they got an extension of time in which to 
answer, and on the day before the extended 
time expired they sent the pleadings back 
to the assured and re-affirmed their po- 
sition of disclaimer. Six months later, 
which was about a year after the accident, 
these two cases were moved for trial. 

In the meantime the assured’s attorney 
had put in notices of appearance, but had 
never answered. Default judgments were 
taken in these two cases for something over 
$52,000. 

Then the insurance company, apparently 
realizing that the assured had not defended 
these actions, and, of course, didn’t intend 
to appeal, made application to the Supreme 
Court for permission to intervene. The 
Supreme Court Judge denied the applica- 
tion, and this appeal in which the opinion 
was written by our Appellate division was 
one sustaining by a unanimous decision of 
the Appellate division of five Judges the 
decision of the lower court which, as Mr. 
Horn has indicated, held in substance that 
in order to intervene you must have an in- 
terest in the litigation and you have con- 
sistently contended from the start of this 
litigation that you had no interest whatever 
in it, and, therefore, you have no right to 
intervene, and even if you had a right in 
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the first instance you have by your con. 
duct waived that right.” 

Later the company made application to 
the Appellate division for permission to 
argue the case in our highest court, and 
it was denied, and, as I have already in- 
dicated, within the past few days the com- 
pany’s application in the Court of Appeals 
was denied, so we now for the purpose of 
this discussion today consider the question 
of whether or not the company by any 
other course of action might have escaped 
the very unfortunate predicament that it 
now finds itself in, because, in my judg- 
ment, unquestionably the company will 
now be held liable for those two verdicts 
which are obviously highly excessive and 
which, perhaps, should not have been 
granted on the ground that there may not 
have been any negligence at all of this 
pilot which brought about the accident 
and had the actions been defended the de- 
fendants might have been successful. 


I can see the position of the company in 
this situation. Thinking about the New 
York cases, they apparently were influenced 
by the fact that they could not safely pro- 
ceed to defend these two cases on any mere 
reservation of rights letter unless the as- 
sured consented to it. They were also no 
doubt influenced by the fact that under a 
decision of our highest court they could not 
safely answer and then postpone until later 
the decision on disclaimer. That is the 
case of the Canal Store Corporation against 
the Zurich Insurance Company. So they 
apparently decided that they had only two 
courses open to them. Either they might 
unconditionally assume these cases, or, on 
the other hand, disclaim, and they chose 
the latter course. 


The question arises now could they have 
done anything alse. Personally I think they 
could have. I think that as soon as they 
realized the attitude of the assured, and 
realized that these actions were about to 
be commenced, they could have stepped in- 
to the Federal Court and brought a declara- 
tory judgment action. They could have, I 
think, changed the situation between the 
assured and the company. They would 
have removed hostility from the situation, 
they would have removed uncertainty from 
the situation, and they could, in the first 
instance, have determined the company’s 
rights and also the assured’s rights under 
that policy. If they won, their troubles 
were over at negligible expense. If they 
lost, they still were in a position to go in 
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and provide a vigorous defense, and, as I 
indicated before, they might have been able 
to show that this pilot and the assured in 
the exercise of reasonable care could not 
have anticipated the situation which de- 
veloped. 

Now, as Mr. Horn has indicated, in these 
matters you must act timely, and I want 
to say for the benefit of home office coun- 
sel here today that some of your adjusters 
are not acting in a timely fashion. I think 
it is unfair to the lawyer to have an import- 
ant policy case dumped in his lap right on 
the deadline to answer that litigation, and 
I think it is a very serious mistake for some 
of the adjusters to obtain extensions of time 
in which to answer because in a case in- 
volving a policy question they may by that 
very act waive a very valuable right of the 
company. We have an adjuster in our town 
who will hold pleadings for a year on the 
basis he can save the expense of attorney's 
fees. He is like the photographer’s daugh- 
ter who sits in the dark room awaiting de- 
velopments, and some day he is going to get 
beautifully caught. I say that ought not to 
be done. 

Now, to summarize this whole situation 
very quickly as I see it, after having read 
Mr. Horn’s excellent paper and after hav- 
ing determined the New York cases, I think 
there are certain principles that can be 
drawn and followed in these matters. 

I doubt in New York State you should 
defend these cases upon a mere reservation 
of rights letter without the consent of the 
assured. 

I say you should offer the assured a de- 
fense under a non-waiver agreement, and 
when you do that he must elect. If he elects 
to take your defense, he is bound by it. 
He never can repudiate it. You have ab- 
solutely nothing to worry about. On the 
other hand, if he elects not to accept your 
offer, he passes the ball right back to the 
company, and then you have to start elect- 
ing. 

I say that you have three things to con- 
sider: (1) You may unconditionally assume 
the case and accept liability; (2) You may 
step out of the case and disclaim liability, 
which is certainly a dangerous situation 
and must be done very cautiously; or (3) 
I think we can use the declaratory judg- 
ment action much more than we have in 
the past. 

I think from my own experience that a 
lot of the plaintiffs’ lawyers don’t under- 
stand the procedure. They do not under- 
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stand the scope or effect of the action. 
They immediately re-evaluate their case, 
and you can make some wonderful settle- 
ments, and even if you can’t settle the case, 
as I have indicated before, by properly ex- 
plaining it to your assured you remove hos- 
tility from the situation. You go into a 
court, usually the Federal Court, if you can 
get there, because it is better, and as you 
probably know all but four of the States 
now have statutes permitting you to go in; 
so I say in the final analysis if you can’t 
get a non-waiver agreement go in on a dec- 
laratory judgment action, but go in early. 
Thank you very much. 


MODERATOR GORTON: Thank you, 
Lew Ryan. 

I would like again personally to thank 
the speakers, Lee Thornbury and Clinton 
Horn, and the discussion leaders, Frank 
Van Orman, Jim Donovan, Beale Rollins 
and Lew Ryan, and now I will turn the 
meeting over to the Chairman of the Open 
Forum, Lester Dodd, to close. 


MR. LESTER DODD: I want to thank 
Vic Gorton and the other gentlemen who 
have helped us here today very sincerely. 

I had the misfortune of becoming ill dur- 
ing the winter right when the critical time 


had arrived in which to prepare these pro- 
grams, and the help that I have had from 
Vic Gorton and the men who appeared on 
this program this afternoon, and of those 
who are going to appear on tomorrow’s 
program, has been simply wonderful. 

I should like to direct your attention 
again, at the risk of boring you, to what I 
believe will be one of the outstanding 
forum programs of this Association, to be 
held tomorrow morning. 

Quite innocently, Lew Ryan just gave 
you a slight suggestion of it a moment ago, 
of some of the things you may expect to 
hear at that meeting, when he pointed out 
the practice of some companies in some lo- 
cations of permitting their adjusters for the 
purpose of saving the company a little 
money perhaps to hold pleadings a little 
too long, and so on. That is just one of 
dozens of things that are going to be dis- 
cussed tomorrow morning. 

All of our participants are going to take 
their hair down, there will be no holds 
barred, and all of you men, whether you 
are from home offices or whether you are 
out in the field plugging away trying law- 
suits, are going to have an opportunity to 
get things off your chest. 
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The program tomorrow morning will 
consist of four rather short papers. ‘Those 
will not exceed twelve minutes each of the 
four speakers, and we are going to devote 
the remainder of our time to a general dis- 
cussion in which we will be glad to have 
the participation of all of you. 

I want to remind those of you who are 
members of the Open Forum Committee 
for the next year that immediately follow- 
ing this meeting there will be a meeting 
of that Committee. 

While we are in session as a Committee 
of the Whole, so to speak, I should like to 
make this request of you gentlemen. We 
want to put on forums in this Association 
that you men want. We want to have ques- 
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tions discussed that you want to hear dis. 
cussed and in which you want to partici. 
pate. 

I should deem it a very great favor if any 
of you here would write me a letter saying 
what programs you would like to have, 
what subjects you would like to have dis. 
cussed, and I can assure you that we will 
try and with the experience that I have 
had this year I hope we will be able to do 
a better job of it, but if we can learn what 
you would like to have that is what we 
want to give you, and I shall appreciate it 
very much if any of you that have any such 
ideas will communicate them to us, so now 
until 9 o’clock tomorrow morning in this 
place we stand adjourned. 


OPEN FORUM 


Annual Meeting of International Association of 


Insurance Counsel 


Chairman: Lester P. Donn, Detroit, Michigan 
Moderator: L. J. (PAT) Carry 


DISCUSSION LEADERS 


Royce G. Rowe 

Chicago, Illinois 

Joun C. GRAHAM 
Hartford, Connecticut 


Joun Aupry (Tiny) Goocnr 
Fort Worth, Texas 
Atvin R. CHRISTOVICH 
New Orleans, Louisiana 


Subject: “Relationship BetweenHome Office and Trial Counsel” 


FRIDAY, JULY 7, 1950 


RESIDENT LLOYD: Our Open 
Forum Chairman, Lester Dodd, while 

in Florida last winter, recuperating from 
an overdose of gin-rummy, conceived the 
idea of the Battle of the Ages. Pat Carey, 
in an off moment, agreed to act as Moder- 


ator. I am reliably advised that all partici-— 


pants are in good form and at the moment 
are friendly. Any resemblance to the re- 
lease of atomic energy is purely coinci- 
dental. 

The Battle of the Ages is now on, and I 
will turn the meeting over to Lester Dodd 
to get them all lined up and going. 


MR. LESTER DODD: I don’t know of 
anything I can do about getting this thing 
going except to turn things over to Pat 
Carey, who is our Moderator, and while he 
is on the home office counsel side he has 
agreed to give some of you boys that may 
have things on your chest that you would 
like to get off ample opportunity, after 
these papers have been delivered, to do that 
very thing. 

Pat, if you will take over. 

MODERATOR CAREY: Mr. Dodd and 


Ladies and Gentlemen: This affair we are 
holding here this morning has caused con- 
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siderable comment, I know. It has been 
billed as a wrestling match, tag team fash- 
ion, and it has been also talked about as a 
boxing bout, and I have been warned that 
I had better get down here early to see if, 
even after Dorothy Draper has cleared out 
most of the antiques around here, I 
couldn’t find a coat of armor that I could 
put on and come clanking in here to pro- 
tect myself in this battle. 

Your president told you yesterday, of 
course, that the people have been selected 
because of their size on behalf of trial coun- 
sel in order to overcome, by just their 
weight alone, the effect of the other side of 
the fence. This is nothing new for home 
office counsel to have the weight of the evi- 
dence against them, and we sure have the 
weight of the evidence against us here. 

On the other hand, I have been warned 
by very prominent lawyers to give trial 
counsel a break and that if I didn’t it 
would be reflected in the bills that will 
come in the next month or two, but I want 
to give trial counsel a little warning. I 
made it a point to go around and be seen 
with some of the other counsel in the town 
where we employ counsel, and let our coun- 
sel see I was talking with them, so I think 
that some of them may have changed their 
minds and they may agree with many 
things that we home office counsel say this 
morning. 

Seriously, I know of no organization of 
this kind where such delicate questions as 
the participation by home office counsel 
in the trial and settlement of cases, the 
matter of fees, the matter of reports, the 
matter of criticism of each other, could 
be handled. I know of no organization ex- 
cept this. 

The reason for that I think is because our 
organization meets under such favorable 
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circumstances. Some people have referred 
to it as pretty much of a social organization. 
Well, it is, but I think it has brought us 
all together in a spirit here where we can 
sit down as gentlemen and discuss subjects 
that are ticklish and that under any other 
circumstances we might find it difficult to 
discuss; but I have no fear whatsoever of 
any battle here. I hope, as a matter of fact, 
that many of you will come forth in the 
discussions that are to follow these papers 
and state your questions and make your 
statements as brief as possible, but make 
them vigorously so that we may all have 
the benefit of this interchange of ideas. 
That is why we are here and tha. is why 
this program is on, and I think we can 
all do it without any acrimonious debate or 
without arousing any personal feelings 
whatever. 

I think we should make it a point of 
order here this morning that neither trial 
counsel nor home office counsel expect 
to be bound by what they say here after 
they leave this room. We want no letters 
passing back and forth next week saying, 
“You said so-and-so.” 

The subjects have been divided up. 
Some of them have been treated specifically 
by members of our panel here today, and in 
attempting to arrange the program we have 
decided that we would start off with those 
papers that treat of specific questions and 
in the order in which they are listed. 

Therefore, the first one to address you 
from this panel, and, by the way, there is 
perhaps a little forethought there on my 
part to get some office man here to get off 
the first lick—we will have the paper read 
by Mr. John Graham, Counsel for the 
Aetna Casualty and Surety, of Hartford, 
Connecticut. Mr. John C. Graham. 


The Home Office—Trial Counsel Relationship 


By Joun C. GRAHAM 
Aetna Casualty & Surety Company 
Hartford, Connecticutt 


ARMONY of relations between trial 
counsel and home office counsel, 

an intangible objective, is a means to a 
greater end—efficient disposition of litiga- 
tion. Over the years we’ve developed cer- 
tain fundamental rules of behavior which 


have tended to produce this efficiency. But 
let’s not become slaves to our own customs. 
If one or another of our ways of doing 
things is awkward or archaic, let’s change 
it or get rid of it. Most of what I have to 
say will be a rehash of what I conceive to 
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be the status quo. I hope I'm wrong about 
some of it, as that may stimulate the gen- 
eral discussion of our mutual relationship 
which is to come later on this morning. 


I. Home Office Supervision 


As a primary proposition, there can be 
no doubt that the right to control litigation 
lies with the insurance company. This 
right will of course not necessarily be exer- 
cised in every case. Quite naturally, an at- 
torney with a background of long and satis- 
factory representation of insurance com- 
panies is much less likely to be showered 
with suggestions than one who is new in 
the field or handles relatively few such 
cases. The degree of home office super- 
vision is not so much dependent upon per- 
sonal relations, however, as on the nature 
of the lawsuit. 

By far the commonest type of litigation 
handled by trial counsel on behalf of in- 
surance companies is defense of the so-call- 
ed third party cases. Most of these involve 
questions of fact, fall into a fairly predict- 
able pattern, and go through to a conclus- 
ion with little or no supervision on the 
part of the insurance company. Even in 
this type of case, where the amount at issue 
is large, it is a wise practice to give home 
office counsel at least one chance to par- 
ticipate in the decision of whether to set- 
tle or try, if only on the theory that two 
heads are better than one. (In some cases 
the theory might instead be that misery 
loves company). 

Cases which raise questions of local law 
are in an intermediate category. Home of- 
fice counsel strive to keep abreast of de- 
velopments in various jurisdictions on such 
substantive issues as whether one spouse 
may sue the other in tort, the strictness 
with which an automobile guest statute is 
interpreted, the point of time from which 
the statute of limitations begins to run in 
malpractice cases, liability of an abutting 
owner or tenant for sidewalk accidents, tort 
liability of an eleemosynary institution, 
contribution between joint tort feasors and 
the like. If a case presents an issue of this 
type and the point is not well settled in the 
particular jurisdiction, the opinion of home 
office counsel will often provide trial coun- 
sel with a short-cut toward making up his 
own mind. 

On purely procedural matters home of- 
fice counsel as a rule profess no proficiency. 
That is why it is well for trial counsel to 
explain procedural aspects at some length 
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in correspondence relating to a given case, 
even though such things are second nature 
to trial counsel in his daily practice. With- 
out such explanation there is a gap in the 
factors considered by home office counsel 
in forming an opinion as to tactical han- 
dling of the case. Generally speaking, in- 
surance companies are a bit leery of win- 
ning any case solely on a procedural techni- 
cality unless they are satisfied that other as- 
pects of the case such as a malingering 
plaintiff, trumped-up special damages or a 
clear absence of liability justify taking ad- 
vantage of the technicality. The decision 
is one for the company to make. Trial 
counsel should never make it on his own 
hook. 

Cases involving questions of policy cover- 
age find home office counsel working very 
closely with trial counsel. All lines of in- 
surance give rise to these cases. One of the 
main reasons home office counsel follow 
them so closely is that in them the contro- 
versy is between the company and one of 
its own policyholders. No company can af- 
ford to be consistently on the losing end of 
litigation with the very people who supply 
the life blood of the company by way of 
premium income. Furthermore, home of- 
fice counsel may well have gone through 
exactly the same kind of case previously. 
It is something of a rarity for policy cover- 
age questions to repeat themselves in the 
experience of the average trial practitioner. 
Probably the major reason for the deep in- 
terest of home office counsel in these cases 
lies in the fact that an adverse result in 
just one case usually has repercussions af- 
fecting all other outstanding policies of the 
company and the policies of other com- 
panies as well. For this reason the decision 
to contest for lack of coverage is never 
lightly made in the first instance and an 
even closer scrutiny is given the case when 
it reaches the appellate stage. Often an un- 
satisfactory factual situation coming out of 
the trial court will prompt the company to 
pay off and drop coverage litigation despite 
a previous deep seated conviction that no 
coverage existed. 


II. Settlements 


In these days of high verdicts, runaway 
juries and judges who are refusing more 
and more to exercise their prerogative of 
applying the law to proven facts, the tech- 
niques of effecting age settlements 
are just as important a part of a good trial 
attorney’s equipment as his trial ability 1t- 
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self. It is probably safe to say that at least 
75% of all insurance lawsuits are settled 
before they go to final judgment. That 
estimate may be low. Before any case even 
reaches a local attorney the company has 
usually come to a tentative conclusion as to 
its legal merit and its settlement value, if 
any. Invariably, however, the company 
wants to know the trial counsel’s initial re- 
action to the case, as there are often local 
factors peculiarly within his ken which 
may serve to alter the company’s thinking 
about the case materially. Trial counsel 
should never hesistate, merely because they 
may be matters of common knowledge lo- 
cally, to point out in correspondence the 
ability of opposing counsel ( or lack of it), 
the reputation of the plaintiff in the com- 
munity, the current trend of jury verdicts, 
the time it will take for the case to get to 
trial, the leaning or prejudices of the local 
judge and the extent to which any of these 
things might influence the result of the 
case. Such factors are every bit as import- 
ant in appraising settlement value as the 
law or the actual facts of a case, sometimes 
more so. 

In the last analysis, evaluation for settle- 
ment purposes is nothing more nor less 
than an educated guess. Home office coun- 
sel can lend to this guesswork the back- 
ground of experience gained from a multi- 
tude of previous similar cases and quite 
commonly set a limit beyond which they 
would prefer to see a case tried. If this 
limit seems too low to the trial attorney, 
he should say so, and why. There is a cer- 
tain amount of psychology in this “limit” 
system. Armed with a limit, a trial attorney 
can conduct settlement negotiations with 
much more assurance than when he is 
shooting in the dark. The burden has 
shifted a little to the home office. Trial 
counsel can breathe more freely. Time and 
again the “limit” acts as a buffer to bring 
opposing counsel to terms. 


Perhaps the most difficult case to know 
what to do with is the negligence action in 
which liability is very questionable but the 
injury is one which will bring and in fact 
may of itself tend to prompt a tremendous 
sympathy verdict. Even in this kind of case, 
it is usually possible to decide just about 
how far to go by way of compromise, but 
it takes more than the usual amount of 
concentrated study and exchange of ideas 
between trial and home office counsel. 
Where liability is a foregone conclusion 
and the only question is simply how much, 
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settlement negotiations come down to 
strictly a horse trade. Personalities, psy- 
chology, and intangible local factors tip 
the balance in this type of case more often 
than in any other. 

So far nothing has been said about the 
insurance company’s local claim representa- 
tive. Trial counsel should not forget that 
this man, like as not, is a seasoned settle- 
ment specialist. Not infrequently an expe- 
rienced claim man’s knowledge of average 
settlement values may surpass that of the 
trial counsel who tends to think, quite un- 
derstandably, in terms of all the things that 
can go wrong in the courtroom, particular- 
ly that $50,000 verdict poor Joe Allen had 
slapped against him last week in a case of 
no liability. The local claim representative 
is a good anchor to leeward when a trial 
attorney begins to doubt his own valuation 
of a case because settlement talks are bog- 
ging down. He is also a good booster for 
trial counsel’s ability to make a final offer 
stick in court, a luxury in which trial coun- 
sel cannot himself indulge too deeply, for 
reasons of modesty, natural caution, or even 
superstition. The claim man’s confidence 
in a trial attorney’s ability, whether mis- 
placed or not, and whatever qualms and 
reservations trial counsel may himself have 
about the case, often impresses opposing 
counsel sufficiently to accomplish settle- 
ment at a desired level. Ignoring or by- 
passing the local claim representative is 
poor practice at any time. It is especially 
foolish to do so in negotiating a settlement. 
As a matter of fact, many companies insist 
that control of a case for settlement pur- 
poses remain with their local claim office 
even after it goes into suit, if such control 
is geographically feasible and there are no 
special factors which would make trial 
counsel the logical negotiator. 


III. Fees 


In retaining trial counsel, insurance 
companies proceed on the theory that the 
best representation obtainable will produce, 
in the long run, the best results both finan- 
cially and from the standpoint of good pub- 
lic relation. For first class representation, 
the companies expect to pay, and are will- 
ing to pay first class fees, win or lose. Al- 
though we ordinarily avoid marketplace 
terminology in speaking of the value of pro- 
fessional services, it is nevertheless true that 
legal fees are subject to many of the same 
economic laws which influence the value of 
any commercial product—supply and de- 
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mand, quality of the product, what the traf- 
fic will bear, quantity discounts and the 
like. 

Because law is not an exact science, there 
is no easy formula by which to measure the 
worth of legal services. Most lawyers do 
use, however, a formula of sorts to arrive at 


their fees rather than picking them out of . 


thin air. The main component of any fee 
formula is time. But if a trial lawyer sim- 
ply multiplies the number of hours spent 
on a case by a flat amount which he arbi- 
trarily considers to be the average hourly 
value of his services, the result is not really 
a fee. It’s a wage. Actually, the intrinsic 
value of a trial lawyer’s service fluctuates 
according to the difficulties encountered in 
the different phases of a case on which he 
is working. His time going over or draw- 
ing up perfunctory pleadings may be worth 
only one-tenth what he should receive for 
the same length of time spent in actual 
trial of the case. Sometimes the taking of 
a deposition may be more important and 
require greater concentration and effort 
than the trial itself. Often a painstaking 
but not necessarily time consuming prep- 
aration of a case is enough to make the 
later trial or settlement go off like a breeze. 
To charge for legal work by the hour or 
even on a fixed schedule for each phase of 
a case—so much for preliminary pleadings, 
so much for preparation, so much for brief- 
ing, and so much for settlement or per day 
of trial—would be all right if the attorney 
were working for a single client or if all 
cases were routine. Representing several 
clients as most do, however, and since no 
two cases are exactly alike, adherence to a 
rigid fee formula inevitably means that one 
client will be favored at the expense of 
another. 

All this points to the conclusion that the 
best formula is a flexible one. Obviously 
an attorney has to have some preconceived 
standards as to worth of his services by the 
hour or per phase of the case in order to 
arrive at a tentative fee for handling litiga- 
tion. He is doing either himself or his 
client an injustice, however, if he fails to 
adjust this tentative fee in acocrdance with 
the relative difficulty or simplicity of par- 
ticular phases of the case or of the case as 
a whole. 

In most companies, it is the practice for 
home office counsel to scrutinize and ap- 
prove sizeable legal bills before they are 

aid. Embarrassment and misunderstand- 
ing can oftentimes be avoided if trial coun- 
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sel will dicuss an unusual bill in advance 
with the company’s local claim representa- 
tive, so that the company man can relay 
his reactions to the Home Office along with 
the attorney’s own explanation of the bill. 
There is a most remarkable diversity as 
between trial attorneys in the various ways 
bills are submitted. Some state the amount 
of the fee and nothing more. Others item. 
ize the details of handling a case down to 
the last telephone call. Neither of these 
extremes is particularly helpful to the home 
office attorney who has to pass on the bill. 
It is helpful to be told briefly, either as part 
of the itemization of the bill or in a cover- 
ing letter, what the trial attorney considers 
were the important features of the case, the 
salient or difficult parts, and approximate- 
ly the number of hours or days devoted to 
the case. It would be refreshing, too, to be 
told occasionally about the easy phases. 
Seeing hundreds and even thousands of 
bills every year as they do, home office coun- 
sel develop a fairly accurate notion of what 
trial practitioners themselves consider their 
services to be worth. Every now and then, 
a home office counsel will see a bill which 
strikes him as out of line. He questions it. 
Right here is the genesis of perhaps the 
most delicate of all points of friction be- 
tween home office and trial counsel. The 
only solution is a frank exchange of views 
on both sides. Between two exponents of 
the art of compromise, reticence, evasive- 
ness, or the carrying of grudges in a con- 
troversy over fees is utterly illogical. Bring 
the points of difference out in the open 
and whittle them down to a level of com- 
mon understanding. 


For what they’re worth, I have just three 
more practical suggestions to offer trial 
counsel in connection with this subject of 
fees: 


(1) Whenever you contemplate doing 
lengthy research or a course of ac- 
tion which will materially increase 
your fee, advise the company of your 
intentions first, so that the probable 
costs can be weighed against the pos- 
sible advantages. 


(2) Don’t be too stingy about rendering 
informal opinions without charge 
on matters that are not yet in suit. 


(3) So far as human nature will permit, 
try to keep your fees at about the 
same level whether you win cases 
or lose them. 
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MODERATOR CAREY: Thank you, 
Mr. Graham. 

I] think you will all agree that that was a 
rather generous statement with reference to 
fees, coming from home office counsel. He 
asked you to use a flexible formula. Now, 
that has many insinuations there, and some 
of you will probably take up the wrong 
ones. Perhaps he was a little too generous 
in that regard. 
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We have not attempted in the arrange- 


ment here to alternate home office counsel 
and trial counsel. As a matter of fact, in 


the arrangement of the speakers we have 


decided to make this a real Dagwood sand- 
wich and put these two big boys right in 


the middle of it, so the next one in the 
order of specific treatment of the subjects 
on the program will be Mr. Alvin R. 
Christovich of New Orleans. 


Trial Counsel Point of View 


By ALvin R. CurisTovicH 
New Orleans, Louisiana 


1 ag task which I have undertaken is 
the discussion, from the Trial Coun- 
sel’s point of view, of points two, four and 
five of the topics to be considered at this 
forum. 

Briefly put they are: 


1. The fixing of fees. 

2. The obtaining of a mutually sastisfac- 
tory method of procedure between the 
Home Office and the Trial Counsel 
in pending litigation, through the 
latter’s status reports and opinions. 

3. The extra curricular efforts of Trial 
Counsel to broaden their insurance in- 
terests, and therefore usefulness, be- 
yond mere trial work. 


These points (the first of which, namely, 
the fixing of fees, is not the most pleasant 
to discuss) have devolved upon me 
through the simple operation of an old and 
extremely useful equitable action, almost 
exclusively used in the great State of Texas, 
called the “Action of Druthers.” (The 
word “druthers” being a colloquial contrac- 
tion of “I would rather”). It was invoked 
upon me by my co-defender of the rights 
and privileges of Trial Counsel, one “Tiny” 
Gooch, When I communicated with 
“Tiny,” as per instructions from our Chair- 
man, Les Dodd, as to what respective points 
he and I would discuss, he promptly ad- 
vised me his “druthers’ ’in the matter would 
be for him to discourse upon points one 
and three. Now there is no appeal from a 
lexan’s “druthers,” and while I would 
“druther” discuss almost any relationship 
likely to exist between the Home Office 
and Trial Counsel than the one of fixing 


fees, I agree with this forum Committee 
that it is an important point and one which 
we might profitably consider. I believe too 
that the general membership might appre- 
ciate a frank discussion on this subject. 

My normal antipathy towards a general 
consideration of such a personal and in- 
dividual problem is somewhat assuaged 
and alleviated by the knowledge that per- 
haps in no other organization, and in no 
other group of men, could such a delicate 
subject be so freely and understandingly 
discussed as in this organization, and in 
this group. 

If any misunderstanding on this point 
exists between Home Offices and Trial 
Counsel, I, for one, feel that it results from 
one or more of the following causes: 

1. A general lack of knowledge on the 
part of one or both of the parties of 
the usual and customary schedule of 
fees in vogue among the fraternity in 
the particular section of the country 
involved and in the particular litiga- 
tion affected. 

. A failure on the part of the Home Of- 
fice to be fully cognizant of the time 
and effort put into a particular piece 
of litigation by Counsel; the usual and 
sometimes unusual obstacles in the 
path of his defense; the full value of 
his Court work; and the failure to 
make an overall proper evaluation of 
Counsel’s work. 

. This lack of full evaluation on the 
part of the Home Office many times 
results because of the failure of Coun- 
sel to properly bring to the notice of 
the Home Office the actual work 
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done, and the various factors involved 
in the litigation, which he feels jus- 
tifies his fee. 

. The over-emphasis in some instances 
of the value of the case, and the im- 
portance of his work on the part of 
Counsel and in still other instances 
the de-emphasis thereon by the Home 
Office. 

. The failure by both Counsel and 
Home Office to look upon the par- 
ticular piece of litigation at its con- 
clusion as a whole, rather than em- 
phasizing or de-emphasizing compon- 
ent parts. 

. The failure to frankly and imperson- 
ally discuss differences of opinion; to 
ask for and to give additional informa- 
tion; to give earnest consideration to 
each other’s point of view; and to 
make fair concessions where properly 
indicated. 


Now there is no doubt but that each 
party to this particular client and attorney 
relationship basically and fundamentally in- 
tends to be reasonable and fair. The neces- 
sities and dependencies in the relationship 
should insure that. 

The insurance lawyer is fortunate in rep- 
resenting a client of respectability, in- 
fluence and importance. His work is, for 
the most part, pleasant and educational, 
presenting a challenge to his training and 
to his industry. It is important work into 
which much of his character and ability is 
injected. It is clean work wherein differ- 
ences of opinion are composed, either 
through the medium of negotiation or 
through the medium of judicial trials and 
judgments. It is a sustaining practice of 
sizeable proportion where the association is 
pleasant and the fees are certain of collec- 
tion. True, it is a work of specialization, 
in some instances to the detriment of other 

ssible representations, but on the whole 
it is a practice to be appreciated and es- 
teemed. 

But the advantages of this particular 
client-attorney relationship are not all with 
the attorney. The insurance company has 
more and more become fair game for the 
kill, without even so much as game law sea- 
sonal protection. To its attorneys in the 
field is entrusted a large measure of the 
necessity to shepherd and protect it; to 
bespeak its virtues; to decry unwarranted 
and irresponsible attacks upon it; to repre 
sent it in negotiations and trials; to cooper 
ate in the fulfillment of its proper obliga 
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tions; to defend it against unjustified and 
false claims; to educate the people of his 
community and section in the direction of 
the value of his client’s contribution to 
repectable progress. 

Yes, the Trial Counsel in particular may 
become not only a “Court House Lawyer” 
for his client, an honorable appellation 
which is synonymous with “Trial Coun. 
sel,” but also a public relations counsel, 
and ambassador of good will. 

At a Bar meeting some years ago I lis- 
tened with a great deal of satisfaction and 
pride to an address by the now Presiding 
Judge of a United States Circuit Court of 
Appeals, extolling the virtues and the prom- 
inence, the scholarship and the knowledge, 
the leadership and the influence, of what 
he called the “Court House Lawyer,” 
whom we recognize as the trial attorney. 
These men are for the most part leaders in 
the public, economic and social life of the 
community. A part of each work day is 
given to some civic endeavor. He is known 
and respected by the people of his com- 
munity, the Judges of his Courts, the 
Members of his Juries, the citizens who may 
be called to testify as witnesses. These are 
the men who represent the insurance client 
and plead its causes. Their statue in their 
community is bound to be reflected in the 
value of their professional representation 
of the insurance client. (And may I paren- 
thetically add that it is becoming increas- 
ingly more expensive to maintain that 
statue). 


And so when at the conclusion of a par- 
ticular piece of litigation a trial counsel 
assembles and forwards his fee bill, it might 
not be amiss for him to consider again the 
mutual benefits of this relationship. And 
when the Home Office receives and con- 
siders the bill, it might likewise look be- 
yond the bill head into the office of its 
“Court House Lawyer” and consider the 
general benefits flowing to it by virtue ol 
this relationship. 

I, personally, am so convinced that pos 
sible fee misunderstandings stem mostly 
from a general lack of knowledge of usual 
and customary fees, that before preparing 
this paper I addressed a letter to several ol 
our membership living in various sections 
of our country, including therein a short 
questionnaire, through which I hoped to 
secure the charges considered by the m 
surance law fraternity in their jurisdictions 
as customary and reasonable, in several 
types of litigation, including run of th 





Octo 


mill 
befor 
with: 
I fell 
suffi 
us a 
othe: 
fees. 
beca 
that 
to m 
belie 
ance 
we C 
fees 
of th 
will 
has 
upol 
exis 
ized 
help 
sche 
ful ; 
Ir 
not 
ing 
by ' 
be ¢ 
com 
sche 
seen 
adh 
suge 
anc 
con: 
per 
vari 
I th 
witl 
mer 
and 
the 
nes: 
wor 
tria 
N 
Th 
not 
ber: 
att 
tior 
got 
dise 
sec" 
am 
cm 
wh 
ter 


October, 1950 


mill cases. I toyed with the idea of putting 
before the membership such typical charges, 
without, of course, mentioning the source. 
I felt that such a procedure might provoke 
sufficient discussion to enlighten many of 
us as to methods used in jurisdictions, 
other than our own, in arriving at fair 
fees. I did not mail these letters, however, 
because upon reconsideration I decided 
that it might be presumptious on my part 
to make such a request. I am of the firm 
belief, however, that much beneficial assist- 
ance will come to our membership when 
we can devise a method to frankly compare 
fees in the normal run of cases, one section 
of the country with another. Not that they 
will or should agree, because one section 
has problems and factors weighing heavily 
upon the fixing of fees which might not 
exist in another section. But a general- 
ized discussion would prove exceedingly 
helpful. Perhaps in the general discussion 
scheduled to follow these papers some help- 
ful information might be gleaned. 

In a limited paper such as this, one can 
not touch upon the many details influenc- 
ing fair fee fixing. Nor can methods used 
by various law offices in arriving at fees 
be discussed to any helpful extent. Many 
companies, I assume, outline a sample 
schedule of fees which in their judgment 
seems fair. I assume some companies still 
adhere to a fixed fee schedule, detailing 
suggested fees for pleadings, court appear- 
ances, settlements, etc. Some arrangements 
consist of a case deposit or retainer, plus a 
per diem trial fee. This per diem trial fee 
varies in different parts of the country and 
I think we can safely assume has increased 
within the last ten years. Other arrange- 
ments await the conclusion of the litigation 
and then follows a general appraisal of 
the type of litigation involved, the serious- 
ness of the matter, the pleading and court 
work done, the er preparation for 
trial, the overall results obtained, etc. 

No one method will meet all objections. 
There are certain intangibles which can 
not be foreseen. I think many of our mem- 
bers might lean to the latter method. One 
attorney might, in a certain piece of litiga- 
tion, investigate fully, file pleadings, ne- 
gotiate extenstively, prepare at length, take 
discovery depositions, and try the case for 
seevral days. In an identical situation 
another attorney might be  ftortunat 
enough to have acquired an experienc 
which enables him to dispose of the mat 
ter with much less procedural effort. Shall 
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the fee in the two cases be measured only 
by the comparative amount of Court work, 
pleading or other technical work? In one 
case an attorney might fully and expertly 
litigate a matter, and in an identical situa- 
tion another attorney might, through in- 
dustry and experience, be successful in set- 
tling same at the proper time very advan- 
tageously. Shall the fact that in the sec- 
ond case no actual trial time was indulged 
in militate unfavorably against the attor- 
ney therein, to such an extent as to relegate 
his matter almost to one of adjusting, 
rather than litigation? 

It would seem to me that perhaps the 
fairest and most equitable method is to ap- 
praise the whole file at its conclusion, with 
an overall appreciation of what was in- 
volved, what was accomplished, and what 
time and effort was properly spent in the 
accomplishment. 

But if I am to complete this paper within 
the fifteen minutes allotted to me I must 
pass now to a consideration of the other 
points assigned. 

I think we are all in basic and fundamen- 
tal agreement on the proposition that trial 
counsel should keep the home office fully 
advised of the progress of litigation assign- 
ed to him, and even before that, express 
as definite an opinion as possible as to 
the merits of the suit, the value in settle- 
ment, and in default thereof a method of 
procedure. 

But to do these things adequately is not 
as easy as a mere recitation of them sounds. 
I think we would all agree that at some 
reasonable interval after the suit has been 
placed in counsel’s hands for defense, and 
after he has had an opportunity to familiar- 
ize himself with the claim file, and has 
either made, or caused to be made, such 
additional investigation as is indicated, a 
frank, forthright and practical opinion 
should be given to the client, the Home 
Office, as to the relative merits of the litiga- 
tion. Now, unfortunately this opinion can- 
not be given with the certainty of a thing 
adjudged; or even with the certainty that 
some one in the Home Office might prefer; 
it can only represent the conviction of the 
writer based on his general knowledge and 
experience and predicated upon a constant 
ly changing foundation of both law and 
fact. This opinion serves to alert the Home 
Office Examiner or Supervisor to whom the 
file is there entrusted for future handling, 
serves to enable the reserves to be properly 
to evaluate the 


set up or adjusted; serves 
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sent to reservation of respondent’s right 
to withdraw, and its continued assertion 
of such right of withdrawal thereafter 
was a breach of its insurance contract 
and created a hazard, to protect itself 
from which appellant was justified in 
employing attorneys. A fee paid the at- 
torneys is thus properly chargeable 
against respondent.” (Citing author- 
ities). 


Phe general subject matter is treated in 
oC. J. S. O86 et seq. 

In conclusion, three comments may be 
made respecting the developments of the 
past ten years 

(1) Notwithstanding the liberalization 
of policy provisions in tavor of the insured 
and the coming into general use of the 
Comprehe msive form ol policy, questions 
of coverage do still arise and call for action 
on the part of the insurer, 

(2) Such action, as in the carlier period, 
must be taken promptly, in fairness and 
in good faith toward the insured and rec 
ognition given to the fact that in cases ol 
disrupted coverage a conflict of interest 
arises, and a. situation may develop re- 
quiring the insurance — to sur- 
render and give up its complete, exclusive 
control over the litigation and share that 
control with the insured. 

(3) Here, as elsewhere in the field of 
insurance law, the trend of the court 
seems to be definitely in favor of the in- 
sured, sometimes even to the point of in- 
justice to the company which issued the 
policy. 

Thus, I have again tracked through this 
part of the legal forest, which, I find, is 
ofttimes difficult to see and comprehend 
because of the trees. In this 10-year survey 
I have blazed as landmarks only a few out 
of the many. Even these do not always 
seem to mark out a straight, direct course 
toward the ultimate goal of our quest. 
This, in those words of lofty ideal in- 
scribed in stone above the columns of the 
Supreme Court Building at Washington, 
we conceive to be—“Equal Justice Under 
Law”—both to the insurer and its insured. 

MODERATOR GORTON: Thank you, 
Mr. Clinton Horn, of Cleveland. 


We would like to hear now from Beale 
Rollins, discussion leader. 


MR. H. BEALE ROLLINS: I want to 
say very little because the time is late and 
we were told we had only five minutes. 
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When I stopped in Vic Gorton’s office 
in Chicago ten weeks ago to say hello | 
didn’t know that I was going to get into 
a jam, but I did. 

I have had a copy of Mr. Horn’s paper 
beforehand, and also a list of his cases, of 
which I have had my own digest made, and 
I think with the 1940 paper he delivered, 
and which I re-read, I think the entix 
thing, as I suggested to Vic Gorton, would 
be for the benefit of the members of this 
\ssociation if compiled into one paper and 
reprinted in the near future, because this 
subject is a very interesting one and a 
very necessary subject for insurance lawyers 
and insurance companies 

1 think that heretolore | have regarded 
letters of reservation of rights as being 
necessary thing for the insurance rep 
sentative to give, but promptly as possib 
can be done therealter there should be 
decision by the company. It should cithe: 
decide to or decide not to. In the light of 
these decisions, and reviewing these things 
| have changed my mind slightly on that 

I think that if you find you are not likely 
to get a non-waiver agreement, which is 
by and far the best procedure under which 
you can go, that if you give a letter of reser- 
vation you can delinitely protect yoursell, 
provided the letter of reservation says that 
you will do this and you will do that and 
you will protect this right and you will 
protect that right. 

Mr. Horn cited a case in which there was 
that one thing—the delayed notice. Noth- 
ing was said about it, and the company was 
later found to have waived that delayed 
notice. If you have two or three angles 
under which you might disclaim, they must 
be set out, but I think definitely letters ol 
reservation can be just as good as non- 
waiver agreements if you specifically sect 
forth what you are going to do and if you 
timely so advise the assured. 

There were several notes I had, but | 
am going to skim over them. 

There is one thing I would like to read. 
It is from a Maryland decision in 1926, in 
Royal Insurance Company v. Drury, 15% 
Maryland, 211, in which I think the court 
very aptly referred to this situation: 


“We say it is unfair, and we think it 
adds to the policy contract some things 
that were never intended. We are aware 
that this whole doctrine of waiver in in- 
surance law has been severely criticized, 
but in view of the overwhelming weight 
of authority which supports it we are 
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not prepared to repudiate it. It seems to 
rest on the theory that courts do not 
wish to encourage technical defenses by 
insurance companies, and that to avoid 
technical forfeitures they have establish- 
ed the rule that slight acts by insurance 
companies will constitute a waiver of 
such defenses. Whatever may be said for 
the logic of this position, it is undoubted- 
ly supported by the great weight of Amer 
ican authority and would now seem to be 
lirmly established as the law of this 
country.” 


| think delinitely if we have something 

it shows there is no coverage on the fac 

the policy, we must by your declaratory 
judgment action proceed promptly. If we 
do not, and do not care to do that, we 
hould disclaim. If the cause of action on 
the lace of it indicates that there is coverage 
inder the policy we must defend. 

[his paper brings out that there are two 
things under an insurance policy. There 
is the indemnification and there is the re 
quirement of defending, and if the cause 
of action makes out a complaint that would 
be covered under the policy, even though 
the insurer has reason to believe that that 
isn't the true situation, nevertheless the in- 
surer has to undertake its obligation to de- 
fend. 

There is another thing that I think might 
be mentioned in passing. In the Ohio case 
that Mr. Horn cited, the Socony-Vacuum 
case, there was a question of whether the 
insurance company’s interests and the inter- 
ests of the insured were not so divergent 
that the insurance company could not any 
longer continue complete control of the de- 
fense. 

It happened this way: There was a ques- 
tion whether the one causing the act of 
negligence was an employe, and in the dec- 
laration there was no particular person 
named as the one causing the negligence. 
The negligence was averred generally 
against the company. The insurance com- 
pany contended that an employe of the as- 
sured had to be the one causing the injury. 

The person who actually caused it was a 
building inspector that the assured had to 
pay, but had picked him from a list of city 
inspectors given to it. The policy excluded 


coverage on any acts of negligence occur- 
ring through an employe. 

Now, it became to the interest of the in- 
surance company to prove, if there was any 
negligence, that it was caused by an em- 
ploye. The interest of the assured, of 
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course, was that he was an independent 
contractor and not an employe, so you had 
a divergent interest there, and the ques- 
tion arises, and I think quite properly so, 
where an insurance company gets into a 
position that its interests go one way and the 
insured’s interest gees 
then I think there is possibly a duty on the 
part of the insurance company to not only 
invite but to pay insured’s own counsel to 
participate in the defense. 


nothe: Way, and 


I cite a more concrete case: that of a man 
who os sell-insured under Workmen's Com 
pensation, and the passenger in his auto 
mobile he alleges is an independent con 
tractor, The msurance company says that 
the passenger is his employe Phe insu 
ance company having a liability policy 
would, ol 


fication to pay il an ¢ mplover emplovee vr 


COUPSE have no imdemni 


‘lation existed, whereas, if the man who 


happened to be injured and became thi 
plaintill were an independent contractor 
there would be liability under the policy 

When you get those divergent interests, 
| think that we definitely get into a mattet 
where an insurance company not only 
should think about waiver and estoppel 
and disclaiming, but they should also think 
about letting the assured come in with his 
own counsel at the insurance company’s 
expense because the relationship of insured 
and insurer is such that we must at all 
times not be subject to any criticism. 


MODERATOR GORTON: 
Beale Rollins. 

We will now hear from Lewis Ryan ol 
Syracuse, New York, who will talk about 
the first cousin to the use of notices of reser- 
vation of rights and non-waiver agreements 
on this question of the liability of the in 
surance company on the policy, and that is 
the use of the petition for declaratory 
judgment. He will discuss that and also 
tell us about that one New York case in 
particular. Mr. Lewis C. Ryan. 


MR. LEWIS C. RYAN: Mr. Chairman, 
Ladies and Gentlemen: It was comforting 
to me, and I think even more so to you, to 
know that I am limited to five minutes, and 
I think within that limitation that I may 
best contribute to this discussion by enlarg- 
ing somewhat on a recent New York case 
which I think is not only a very interesting 
case, but now I believe a very important 
case, because within the last few days our 
court of appeals has refused permission to 
the company to argue the case in our high- 


Thank you, 
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est court. I think it also provides a classic 
example of the unenviable position into 
which a company may quite innocently 
maneuver itself. 

That was the airplane case that Mr. 
Horn mentioned. The company was the 
Ludlow Motor Company. Mr. Ludlow had 
two friends of his in a private plane owned 
by the company. They had a pilot. They 
took off and had gone about 75 miles and 
ran into bad weather, had a crash and ev- 
eryone was killed. 

Four months after the accident the insur- 
ance company notified the assured that they 
disclaimed liability. The grounds on which 
they disclaimed liability are not quite clear. 
They had something to do with an excep- 
tion to the policy which said they did not 
cover accidents where a pilot was violating 
the rules and regulations of the Civil Aero- 
nautics Authority. 

Three months after they had written this 
letter of disclaimer, the estates of the two 
passengers brought actions against the Mo- 
tor Car Company. 

The papers were sent on to the attorneys 
for the company. They apparently negotia- 
ted with the assured in an attempt to get a 
non-waiver agreement. In the meantime 
they got an extension of time in which to 
answer, and on the day before the extended 
time expired they sent the pleadings back 
to the assured and re-affirmed their po- 
sition of disclaimer. Six months later, 
which was about a year after the accident, 
these two cases were moved for trial. 

In the meantime the assured’s attorney 
had put in notices of appearance, but had 
never answered. Default judgments were 
taken in these two cases for something over 
$52,000. 

Then the insurance company, apparently 
realizing that the assured had not defended 
these actions, and, of course, didn’t intend 
to appeal, made application to the Supreme 
Court for permission to intervene. The 
Supreme Court Judge denied the applica- 
tion, and this appeal in which the opinion 
was written by our Appellate division was 
one sustaining by a unanimous decision of 
the Appellate division of five Judges the 
decision of the lower court which, as Mr. 
Horn has indicated, held in substance that 
in order to intervene you must have an in- 
terest in the litigation and you have con- 
sistently contended from the start of this 
litigation that you had no interest whatever 
in it, and, therefore, you have no right to 
intervene, and even if you had a right in 
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the first instance you have by your con- 
duct waived that right.” 


Later the company made application to 
the Appellate division for permission to 
argue the case in our highest court, and 
it was denied, and, as I have already in- 
dicated, within the past few days the com- 
pany’s application in the Court of Appeals 
was denied, so we now for the purpose of 
this discussion today consider the question 
of whether or not the company by any 
other course of action might have escaped 
the very unfortunate predicament that it 
now finds itself in, because, in my judg- 
ment, unquestionably the company will 
now be held liable for those two verdicts 
which are obviously highly excessive and 
which, perhaps, should not have been 
granted on the ground that there may not 
have been any negligence at all of this 
pilot which brought about the accident 
and had the actions been defended the de- 
fendants might have been successful. 


I can see the position of the company in 
this situation. Thinking about the New 
York cases, they apparently were influenced 
by the fact that they could not safely pro- 
ceed to defend these two cases on any mere 
reservation of rights letter unless the as- 
sured consented to it. They were also no 
doubt influenced by the fact that under a 
decision of our highest court they could not 
safely answer and then postpone until later 
the decision on disclaimer. That is the 
case of the Canal Store Corporation against 
the Zurich Insurance Company. So they 
apparently decided that they had only two 
courses open to them. Either they might 
unconditionally assume these cases, or, on 
the other hand, disclaim, and they chose 


the latter course. 


The question arises now could they have 
done anything alse. Personally I think they 
could have. I think that as soon as they 
realized the attitude of the assured, and 
realized that these actions were about to 
be commenced, they could have stepped in- 
to the Federal Court and brought a declara- 
tory judgment action. They could have, | 
think, changed the situation between the 
assured and the company. They would 
have removed hostility from the situation, 
they would have removed uncertainty from 
the situation, and they could, in the first 
instance, have determined the company’s 
rights and also the assured’s rights under 
that policy. If they won, their troubles 
were over at negligible expense. If they 
lost, they still were in a position to go in 
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and provide a vigorous defense, and, as I 
indicated before, they might have been able 
to show that this pilot and the assured in 
the exercise of reasonable care could not 
have anticipated the situation which de- 
veloped. 

Now, as Mr. Horn has indicated, in these 
matters you must act timely, and I want 
to say for the benefit of home office coun- 
sel here today that some of your adjusters 
are not acting in a timely fashion. I think 
it is unfair to the lawyer to have an import- 
ant policy case dumped in his lap right on 
the deadline to answer that litigation, and 
I think it is a very serious mistake for some 
of the adjusters to obtain extensions of time 
in which to answer because in a case in- 
volving a policy question they may by that 
very act waive a very valuable right of the 
company. We have an adjuster in our town 
who will hold pleadings for a year on the 
basis he can save the expense of attorney's 
fees. He is like the photographer’s daugh- 
ter who sits in the dark room awaiting de- 
velopments, and some day he is going to get 
beautifully caught. I say that ought not to 
be done. 

Now, to summarize this whole situation 
very quickly as I see it, after having read 
Mr. Horn’s excellent paper and after hav- 
ing determined the New York cases, I think 
there are certain principles that can be 
drawn and followed in these matters. 

I doubt in New York State you should 
defend these cases upon a mere reservation 
of rights letter without the consent of the 
assured. 

I say you should offer the assured a de- 
fense under a non-waiver agreement, and 
when you do that he must elect. If he elects 
to take your defense, he is bound by it. 
He never can repudiate it. You have ab- 
solutely nothing to worry about. On the 
other hand, if he elects not to accept your 
offer, he passes the ball right back to the 
company, and then you have to start elect- 
ing. 

I say that you have three things to con- 
sider: (1) You may unconditionally assume 
the case and accept liability; (2) You may 
step out of the case and disclaim liability, 
which is certainly a dangerous situation 
and must be done very cautiously; or (3) 
I think we can use the declaratory judg- 
ment action much more than we have in 
the past. 

I think from my own experience that a 
lot of the plaintiffs’ lawyers don’t under- 
stand the procedure. They do not under- 
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stand the scope or elfect of the action. 
They immediately re-evaluate their case, 
and you can make some wonderful settle- 
ments, and even if you can’t settle the case, 
as I have indicated before, by properly ex- 
plaining it to your assured you remove hos- 
tility from the situation. You go into a 
court, usually the Federal Court, if you can 
get there, because it is better, and as you 
probably know all but four of the States 
now have statutes permitting you to go in; 
so I say in the final analysis if you can’t 
get a non-waiver agreement go in on a dec- 
laratory judgment action, but go in early. 
Thank you very much. . 


MODERATOR GORTON: Thank you, 
Lew Ryan. , 

I would like again personally to thank 
the speakers, Lee Thornbury and Clinton 
Horn, and the discussion leaders, Frank 
Van Orman, Jim Donovan, Beale Rollins 
and Lew Ryan, and now I will turn the 
meeting over to the Chairman of the Open 
Forum, Lester Dodd, to close. 


MR. LESTER DODD: I want to thank 
Vic Gorton and the other gentlemen who 
have helped us here today very sincerely. 

I had the misfortune of becoming ill dur- 
ing the winter right when the critical time 
had arrived in which to prepare these pro- 
grams, and the help that I have had from 
Vic Gorton and the men who appeared on 
this program this afternoon, and of those 
who are going to appear on tomorrow's 
program, has been simply wonderful. 

I should like to direct your attention 
again, at the risk of boring you, to what I 
believe will be one of the outstanding 
forum programs of this Association, to be 
held tomorrow morning. 

Quite innocently, Lew Ryan just gave 
you a slight suggestion of it a moment ago, 
of some of the things you may expect to 
hear at that meeting, when he pointed out 
the practice of some companies in some lo- 
cations of permitting their adjusters for the 
purpose of saving the company a little 
money perhaps to hold pleadings a little 
too long, and so on. That is just one of 
dozens of things that are going to be dis- 
cussed tomorrow morning. 

All of our participants are going to take 
their hair down, there will be no holds 
barred, and all of you men, whether you 
are from home offices or whether you are 
out in the field plugging away trying law- 
suits, are going to have an opportunity to 
get things off your chest. 
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The program tomorrow morning will 
consist of four rather short papers. ‘Those 
will not exceed twelve minutes each of the 
four speakers, and we are going to devote 
the remainder of our time to a general dis- 
cussion in which we will be glad to have 
the participation of all of you. 

I want to remind those of you who are 
members of the Open Forum Committee 
for the next year that immediately follow- 
ing this meeting there will be a meeting 
of that Committee. 

While we are in session as a Committee 
of the Whole, so to speak, I should like to 
make this request of you’ gentlemen. We 
want to put on forums in this Association 
that you men want. We want to have ques- 
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tions discussed that you want to hear dis. 
cussed and in which you want to partici- 
pate. 

I should deem it a very great favor if any 
of you here would write me a letter saying 
what programs you would like to have, 
what subjects you would like to have dis- 
cussed, and I can assure you that we will 
try and with the experience that I have 
had this year I hope we will be able to do 
a better job of it, but if we can learn what 
you would like to have that is what we 
want to give you, and I shall appreciate it 
very much if any of you that have any such 
ideas will communicate them to us, so now 
until 9 o’clock tomorrow morning in this 
place we stand adjourned. 


OPEN FORUM 


Annual Meeting of International Association of 


Insurance Counsel 


Chairman: Lester P. Dopp, Detroit, Michigan 
Moderator: L. J. (PAT) CAREY 


DISCUSSION LEADERS 


Royce G. Rowe 

Chicago, Illinois 

Joun C. GRAHAM 
Hartford, Connecticut 


Joun Aupry (Tiny) Goocn 
Fort Worth, Texas 
ALvIN R. CHRISTOVICH 
New Orleans, Louisiana 


Subject: “Relationship BetweenHome Office and Trial Counsel” 


FRIDAY, JULY 7, 1950 


RESIDENT LLOYD: Our Open 
Forum Chairman, Lester Dodd, while 
in Florida last winter, recuperating from 
an overdose of gin-rummy, conceived the 
idea of the Battle of the Ages. Pat Carey, 
in an off moment, agreed to act as Moder- 
ator. I am reliably advised that all partici- 
pants are in good form and at the moment 
are friendly. Any resemblance to the re- 
lease of atomic energy is purely coinci- 
dental. 
The Battle of the Ages is now on, and I 
will turn the meeting over to Lester Dodd 
to get them all lined up and going. 


MR. LESTER DODD: I don’t know of 
anything I can do about getting this thing 
going except to turn things over to Pat 
Carey, who is our Moderator, and while he 
is on the home office counsel side he has 
agreed to give some of you boys that may 
have things on your chest that you would 
like to get off ample opportunity, after 
these papers have been delivered, to do that 
very thing. 

Pat, if you will take over. 

MODERATOR CAREY: Mr. Dodd and 


Ladies and Gentlemen: This affair we are 
holding here this morning has caused con- 
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siderable comment, I know. It has been 
billed as a wrestling match, tag team fash- 
ion, and it has been also talked about as a 
boxing bout, and I have been warned that 
I had better get down here early to see if, 
even after Dorothy Draper has cleared out 
most of the antiques around here, I 
couldn’t find a coat of armor that I could 
put on and come clanking in here to pro- 
tect myself in this battle. 

Your president told you yesterday, of 
course, that the people have been selected 
because of their size on behalf of trial coun- 
sel in order to overcome, by just their 
weight alone, the effect of the other side of 
the fence. This is nothing new for home 
office counsel to have the weight of the evi- 
dence against them, and we sure have the 
weight of the evidence against us here. 

On the other hand, I have been warned 
by very prominent lawyers to give trial 
counsel a break and that if I didn’t it 
would be reflected in the bills that will 
come in the next month or two, but I want 
to give trial counsel a little warning. I 
made it a point to go around and be seen 
with some of the other counsel in the town 
where we employ counsel, and let our coun- 
sel see I was talking with them, so I think 
that some of them may have changed their 
minds and they may agree with many 
things that we home office counsel say this 
morning. 

Seriously, I know of no organization of 
this kind where such delicate questions as 
the participation by home office counsel 
in the trial and settlement of cases, the 
matter of fees, the matter of reports, the 
matter of criticism of each other, could 
be handled. I know of no organization ex- 
cept this. 

The reason for that I think is because our 
organization meets under such favorable 
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circumstances. Some people have referred 
to it as pretty much of a social organization. 
Well, it is, but I think it has brought us 
all together in a spirit here where we can 
sit down as gentlemen and discuss subjects 
that are ticklish and that under any other 
circumstances we might find it difficult to 
discuss; but I have no fear whatsoever of 
any battle here. I hope, as a matter of fact, 
that many of you will come forth in the 
discussions that are to follow these papers 
and state your questions and make your 
statements as brief as possible, but make 
them vigorously so that we may all have 
the benefit of this interchange of ideas. 
That is why we are here and that is why 
this program is on, and I think we can 
all do it without any acrimonious debate or 
without arousing any personal feelings 
whatever. 

I think we should make it a point of 
order here this morning that neither trial 
counsel nor home office counsel expect 
to be bound by what they say heve after 
they leave this room. We want no letters 
passing back and forth next week saying, 
“You said so-and-so.” 

The subjects have been divided up. 
Some of them have been treated specifically 
by members of our panel here today, and in 
attempting to arrange the program we have 
decided that we would start off with those 
papers that treat of specific questions and 
in the order in which they are listed. 

Therefore, the first one to address you 
from this panel, and, by the way, there is 
perhaps a little forethought there on my 
part to get some office man here to get off 
the first lick—we will have the paper read 
by Mr. John Graham, Counsel for the 
Aetna Casualty and Surety, of Hartford, 
Connecticut. Mr. John C. Graham. 


The Home Office—Trial Counsel Relationship 


By JoHn C. GRAHAM 
Aetna Casualty & Surety Company 
Hartford, Connecticutt 


ARMONY of relations between trial 
counsel and home office counsel, 

an intangible objective, is a means to a 
greater end—efficient disposition of litiga- 
tion. Over the years we’ve developed cer- 
tain fundamental rules of behavior which 


have tended to produce this efficiency. But 
let’s not become slaves to our own customs. 
If one or another of our ways of doing 
things is awkward or archaic, let’s change 
it or get rid of it. Most of what I have to 
say will be a rehash of what I conceive to 
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be the status quo. 1 hope I'm wrong about 
some of it, as that may stimulate the gen- 
eral discussion of our mutual relationship 
which is to come later on this morning. 


I. Home Office Supervision 


As a primary proposition, there can be 
no doubt that the right to control litigation 
lies with the insurance company. This 
right will of course not necessarily be exer- 
cised in every case. Quite naturally, an at- 
torney with a background of long and satis- 
factory representation of insurance com- 
panies is much less likely to be showered 
with suggestions than one who is new in 
the field or handles relatively few such 
cases. The degree of home office super- 
vision is not so much dependent upon per- 
sonal relations, however, as on the nature 
of the lawsuit. 

By far the commonest type of litigation 
handled by trial counsel on behalf of in- 
surance companies is defense of the so-call- 
ed third party cases. Most of these involve 
questions of fact, fall into a fairly predict- 
able pattern, and go through to a conclus- 
ion with little or no supervision on the 
part of the insurance company. Even in 
this type of case, where the amount at issue 
is large, it is a wise practice to give home 
office counsel at least one chance to par- 
ticipate in the decision of whether to set- 
tle or try, if only on the theory that two 
heads are better than one. (In some cases 
the theory might instead be that misery 
loves company). 

Cases which raise questions of local law 
are in an intermediate category. Home of- 
fice counsel strive to keep abreast of de- 
velopments in various jurisdictions on such 
substantive issues as whether one spouse 
may sue the other in tort, the strictness 
with which an automobile guest statute is 
interpreted, the point of time from which 
the statute of limitations begins to run in 
malpractice cases, liability of an abutting 
owner or tenant for sidewalk accidents, tort 
liability of an eleemosynary institution, 
contribution between joint tort feasors and 
the like. If a case presents an issue of this 
type and the point is not well settled in the 
particular jurisdiction, the opinion of home 
office counsel will often provide trial coun- 
sel with a short-cut toward making up his 
own mind. 

On purely procedural matters home of- 
fice counsel as a rule profess no proficiency. 
That is why it is well for trial counsel to 
explain procedural aspects at some length 
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in correspondence relating to a given case, 
even though such things are second nature 
to trial counsel in his daily practice. With- 
out such explanation there is a gap in the 
factors considered by home office counsel 
in forming an opinion as to tactical han- 
dling of the case. Generally speaking, in- 
surance companies are a bit leery of win- 
ning any case solely on a procedural techni- 
cality unless they are satisfied that other as- 
pects of the case such as a malingering 
plaintiff, trumped-up special damages or a 
clear absence of liability justify taking ad- 
vantage of the technicality. The decision 
is one for the company to make. Trial 
counsel should never make it on his own 
hook. 

Cases involving questions of policy cover- 
age find home office counsel working very 
closely with trial counsel. All lines of in- 
surance give rise to these cases. One of the 
main reasons home office counsel follow 
them so closely is that in them the contro- 
versy is between the company and one of 
its own policyholders. No company can af- 
ford to be consistently on the losing end of 
litigation with the very people who supply 
the life blood of the company by way of 
premium income. Furthermore, home of- 
fice counsel may well have gone through 
exactly the same kind of case previously. 
It is something of a rarity for policy cover- 
age questions to repeat themselves in the 
experience of the average trial practitioner. 
Probably the major reason for the deep in- 
terest of home office counsel in these cases 
lies in the fact that an adverse result in 
just one case usually has repercussions af- 
fecting all other outstanding policies of the 
company and the policies of other com- 
panies as well. For this reason the decision 
to contest for lack of coverage is never 
lightly made in the first instance and an 
even closer scrutiny is given the case when 
it reaches the appellate stage. Often an un- 
satisfactory factual situation coming out of 
the trial court will prompt the company to 
pay off and drop coverage litigation despite 
a previous deep seated conviction that no 
coverage existed. 


II. Settlements 


In these days of high verdicts, runaway 
juries and judges who are refusing more 
and more to exercise their prerogative o! 
applying the law to proven facts, the tech- 
niques of effecting satisfactory settlements 
are just as important a part of a good trial 
attorney's equipment as his trial ability 1t- 
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self. It is probably safe to say that at least 
75% of all insurance lawsuits are settled 
before they go to final judgment. That 
estimate may be low. Before any case even 
reaches a local attorney the company has 
usually come to a tentative conclusion as to 
its legal merit and its settlement value, if 
any. Invariably, however, the company 
wants to know the trial counsel’s initial re- 
action to the case, as there are often local 
factors peculiarly within his ken which 
may serve to alter the company’s thinking 
about the case materially. Trial counsel 
should never hesistate, merely because they 
may be matters of common knowledge lo- 
cally, to point out in correspondence the 
ability of opposing counsel ( or lack of it), 
the reputation of the plaintiff in the com- 
munity, the current trend of jury verdicts, 
the time it will take for the case to get to 
trial, the leaning or prejudices of the local 
judge and the extent to which any of these 
things might influence the result of the 
case. Such factors are every bit as import- 
ant in appraising settlement value as the 
law or the actual facts of a case, sometimes 
more so. 

In the last analysis, evaluation for settle- 
ment purposes is nothing more nor less 
than an educated guess. Home office coun- 
sel can lend to this guesswork the back- 
ground of experience gained from a multi- 
tude of previous similar cases and quite 
commonly set a limit beyond which they 
would prefer to see a case tried. If this 
limit seems too low to the trial attorney, 
he should say so, and why. There is a cer- 
tain amount of psychology in this “limit” 
system. Armed with a limit, a trial attorney 
can conduct settlement negotiations with 
much more assurance than when he is 
shooting in the dark. The burden has 
shifted a little to the home office. Trial 
counsel can breathe more freely. Time and 
again the “limit” acts as a buffer to bring 
opposing counsel to terms. 


Perhaps the most difficult case to know 
what to do with is the negligence action in 
which liability is very questionable but the 
injury is one which will bring and in fact 
may of itself tend to prompt a tremendous 
sympathy verdict. Even in this kind of case, 
it is usually possible to decide just about 
how far to go by way of compromise, but 
it takes more than the usual amount of 
concentrated study and exchange of ideas 
between trial and home office counsel. 
Where liability is a foregone conclusion 
and the only question is simply how much, 
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settlement negotiations come down to 
strictly a horse trade. Personalities, psy- 
chology, and intangible local factors tip 
the balance in this type of case more often 
than in any other. 

So far nothing has been said about the 
insurance company’s local claim representa- 
tive. Trial counsel should not forget that 
this man, like as not, is a seasoned settle- 
ment specialist. Not infrequently an expe- 
rienced claim man’s knowledge of average 
settlement values may surpass that of the 
trial counsel who tends to think, quite un- 
derstandably, in terms of all the things that 
can go wrong in the courtroom, particular- 
ly that $50,000 verdict poor Joe Allen had 
slapped against him last week in a case of 
no hability. The local claim representative 
is a good anchor to leeward when a trial 
attorney begins to doubt his own valuation 
of a case because settlement talks are bog- 
ging down. He is also a good booster for 
trial counsel’s ability to make a final offer 
stick in court, a luxury in which trial coun- 
sel cannot himself indulge too deeply, for 
reasons of modesty, natural caution, or even 
superstition. The claim man’s confidence 
in a trial attorney’s ability, whether mis- 
placed or not, and whatever qualms and 
reservations trial counsel may himself have 
about the case, often impresses opposing 
counsel sufficiently to accomplish settle- 
ment at a desired level. Ignoring or by- 
passing the local claim representative is 
poor practice at any time. It is especially 
foolish to do so in negotiating a settlement. 
As a matter of fact, many companies insist 
that control of a case for settlement pur- 
poses remain with their local claim office 
even after it goes into suit, if such control 
is geographically feasible and there are no 
special factors which would make trial 
counsel the logical negotiator. 


Ill. Fees 


In retaining trial counsel, insurance 
companies proceed on the theory that the 
best representation obtainable will produce, 
in the long run, the best results both finan- 
cially and from the standpoint of good pub- 
lic relation. For first class representation, 
the companies expect to pay, and are will- 
ing to pay first class fees, win or lose. Al- 
though we ordinarily avoid marketplace 
terminology in speaking of the value of pro- 
fessional services, it is nevertheless true that 
legal fees are subject to many of the same 
economic laws which influence the value of 
any commercial product—supply and de- 
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mand, quality of the product, what the traf- 
fic will bear, quantity discounts and the 
like. 

Because law is not an exact science, there 
is no easy formula by which to measure the 
worth of legal services. Most lawyers do 
use, however, a formula of sorts to arrive at 
their fees rather than picking them out of 
thin air. The main component of any fee 
formula is time. But if a trial lawyer sim- 
ply multiplies the number of hours spent 
on a case by a flat amount which he arbi- 
trarily considers to be the average hourly 
value of his services, the result is not really 
a fee. It’s a wage. Actually, the intrinsic 
value of a trial lawyer’s service fluctuates 
according to the difficulties encountered in 
the different phases of a case on which he 
is working. His time going over or draw- 
ing up perfunctory pleadings may be worth 
only one-tenth what he should receive for 
the same length of time spent in actual 
trial of the case. Sometimes the taking of 
a deposition may be more important and 
require greater concentration and effort 
than the trial itself. Often a painstaking 
but not necessarily time consuming prep- 
aration of a case is enough to make the 
later trial or settlement go off like a breeze. 
To charge for legal work by the hour or 
even on a fixed schedule for each phase of 
a case—so much for preliminary pleadings, 
so much for preparation, so much for brief- 
ing, and so much for settlement or per day 
of trial—would be all right if the attorney 
were working for a single client or if all 
cases were routine. Representing several 
clients as most do, however, and since no 
two cases are exactly alike, adherence to a 
rigid fee formula inevitably means that one 
client will be favored at the expense of 
another. 

All this points to the conclusion that the 
best formula is a flexible one. Obviously 
an attorney has to have some preconceived 
standards as to worth of his services by the 
hour or per phase of the case in order to 
arrive at a tentative fee for handling litiga- 
tion. He is doing either himself or his 
client an injustice, however, if he fails to 
adjust this tentative fee in acocrdance with 
the relative difficulty or simplicity of par- 
ticular phases of the case or of the case as 
a whole. 

In most companies, it is the practice for 
home office counsel to scrutinize and ap- 
prove sizeable legal bills before they are 
paid. Embarrassment and misunderstand- 
ing can oftentimes be avoided if trial coun- 
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sel will dicuss an unusual bill in advance 
with the company’s local claim representa- 
tive, so that the company man can relay 
his reactions to the Home Office along with 
the attorney’s own explanation of the bill. 
There is a most remarkable diversity as 
between trial attorneys in the various ways 
bills are submitted. Some state the amount 
of the fee and nothing more. Others item- 
ize the details of handling a case down to 
the last telephone call. Neither of these 
extremes is particularly helpful to the home 
office attorney who has to pass on the bill. 
It is helpful to be told briefly, either as part 
of the itemization of the bill or in a cover- 
ing letter, what the trial attorney considers 
were the important features of the case, the 
salient or difficult parts, and approximate- 
ly the number of hours or days devoted to 
the case. It would be refreshing, too, to be 
told occasionally about the easy phases. 
Seeing hundreds and even thousands of 
bills every year as they do, home office coun- 
sel develop a fairly accurate notion of what 
trial practitioners themselves consider thei 
services to be worth. Every now and then, 
a home office counsel will see a bill which 
strikes him as out of line. He questions it. 
Right here is the genesis of perhaps the 
most delicate of all points of friction be- 
tween home office and trial counsel. The 
only solution is a frank exchange of views 
on both sides. Between two exponents of 
the art of compromise, reticence, evasive- 
ness, or the carrying of grudges in a con- 
troversy over fees is utterly illogical. Bring 
the points of difference out in the open 
and whittle them down to a level of com- 
mon understanding. 


For what they’re worth, I have just three 
more practical suggestions to offer trial 
counsel in connection with this subject of 
fees: 


(1) Whenever you contemplate doing 
lengthy research or a course of ac- 
tion which will materially increase 
your fee, advise the company oi your 
intentions first, so that the probable 
costs can be weighed against the pos- 
sible advantages. 


(2) Don’t be too stingy about rendering 
informal opinions without charge 
on matters that are not yet in suit. 


(3) So far as human nature will permit, 
try to keep your fees at about the 
same level whether you win cases 
or lose them. 








like 
and 
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MODERATOR CAREY: 
Mr. Graham. 

I think you will all agree that that was a 
rather generous statement with reference to 
fees, coming from home office counsel. He 
asked you to use a flexible formula. Now, 
that has many insinuations there, and some 
of you will probably take up the wrong 
ones. Perhaps he was a little too generous 
in that regard. 


Thank you, 
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We have not attempted in the arrange- 
ment here to alternate home office counsel 
and trial counsel. As a matter of fact, in 
the arrangement of the speakers we have 
decided to make this a real Dagwood sand- 
wich and put these two big boys right in 
the middle of it, so the next one in the 
order of specific treatment of the subjects 
on the program will be Mr. Alvin R. 
Christovich of New Orleans. 


Trial Counsel Point of View 


By ALvin R. CHRISTOVICH 
New Orleans, Louisiana 


HE task which I have undertaken is 
the discussion, from the Trial Coun- 
sel’s point of view, of points two, four and 
live of the topics to be considered at this 
forum. 
Briefly put they are: 


|. The fixing of fees. 

2. The obtaining of a mutually sastisfac- 
tory method of procedure between the 
Home Office and the Trial Counsel 
in pending litigation, through the 
latter’s status reports and opinions. 

3. The extra curricular efforts of Trial 
Counsel to broaden their insurance in- 
terests, and therefore usefulness, be- 
yond mere trial work. 


These points (the first of which, namely, 
the fixing of fees, is not the most pleasant 
to discuss) have devolved upon me 
through the simple operation of an old and 
extremely useful equitable action, almost 
exclusively used in the great State of Texas, 
called the “Action of Druthers.” (The 
word “druthers” being a colloquial contrac- 
tion of “I would rather”). It was invoked 
upon me by my co-defender of the rights 
and privileges of ‘Trial Counsel, one “Tiny” 
Gooch. When I communicated’ with 
“Tiny,” as per instructions from our Chair- 
man, Les Dodd, as to what respective points 
he and I would discuss, he promptly ad- 
vised me his “druthers’ ‘in the matter would 
be for him to discourse upon points one 
and three. Now there is no appeal from a 
Texan’s “druthers,” and while I would 
“druther” discuss almost any relationship 
likely to exist between the Home Office 
and Trial Counsel than the one of fixing 


fees, I agree with this forum Committee 
that it is an important point and one which 
we might profitably consider. I believe too 
that the general membership might appre- 
ciate a frank discussion on this subject. 

My normal antipathy towards a general 
consideration of such a personal and in- 
dividual problem is somewhat assuaged 
and alleviated by the knowledge that per- 
haps in no other organization, and in no 
other group of men, could such a delicate 
subject be so freely and understandingly 
discussed as in this organization, and in 
this group. 

If any misunderstanding on this point 
exists between Home Offices and Trial 
Counsel, I, for one, feel that it results from 
one or more of the following causes: 

1. A general lack of knowledge on the 
part of one or both of the parties of 
the usual and customary schedule of 
fees in vogue among the fraternity in 
the particular section of the country 
involved and in the particular litiga- 
tion affected. 

2. A failure on the part of the Home Of- 
fice to be fully cognizant of the time 
and effort put into a particular piece 
of litigation by Counsel; the usual and 
sometimes unusual obstacles in_ the 
path of his defense; the full value of 
his Court work; and the failure to 
make an overall proper evaluation ol 
Counsel’s work. 

3. This lack of full evaluation on the 
part of the Home Office many times 
results because of the failure of Coun- 
sel to properly bring to the notice ol 
the Home Office the actual work 
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done, and _the various factors involved 
in the litigation, which he feels jus- 
tifies his fee. 

4. The over-emphasis in some instances 
of the value of the case, and the im- 
portance of his work on the part of 
Counsel and in still other instances 
the de-emphasis thereon by the Home 
Office. 

5. The failure by both Counsel and 
Home Office to look upon the par- 
ticular piece of litigation at its con- 
clusion as a whole, rather than em- 
phasizing or de-emphasizing compon- 
ent parts. 

6. The failure to frankly and imperson- 
ally discuss differences of opinion; to 
ask for and to give additional informa- 
tion; to give earnest consideration to 
each other’s point of view; and to 
make fair concessions where properly 
indicated. 


Now there is no doubt but that each 
party to this particular client and attorney 
relationship basically and fundamentally in- 
tends to be reasonable and fair. The neces- 
sities and dependencies in the relationship 
should insure that. 

The insurance lawyer is fortunate in rep- 
resenting a client of respectability, in- 
fluence and importance. His work is, for 
the most part, pleasant and educational, 
presenting a challenge to his training and 
to his industry. It is important work into 
which much of his character and ability is 
injected. It is clean work wherein differ- 
ences of opinion are composed, either 
through the medium of negotiation or 
through the medium of judicial trials and 
judgments. It is a sustaining practice of 
sizeable proportion where the association is 
pleasant and the fees are certain of collec- 
tion. True, it is a work of specialization, 
in some instances to the detriment of other 

ossible representations, but on the whole 
it is a practice to be appreciated and es- 
teemed. 

But the advantages of this particular 
client-attorney relationship are not all with 
the attorney. The insurance company has 
more and more become fair game for the 
kill, without even so much as game law sea- 
sonal protection. To its attorneys in the 
field is entrusted a large measure of the 
necessity to shepherd and protect it; to 
bespeak its virtues; to decry unwarranted 
and irresponsible attacks upon it; to repre- 
sent it in negotiations and trials; to cooper- 
ate in the fulfillment of its proper obliga- 
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tions; to defend it against unjustified and 
false claims; to educate the people of his 
community and section in the direction of 
the value of his client’s contribution to 
repectable progress. 

Yes, the Trial Counsel in particular may 
become not only a “Court House Lawyer” 
for his client, an honorable appellation 
which is synonymous with “Trial Coun- 
sel,” but also a public relations counsel, 
and ambassador of good will. 

At a Bar meeting some years ago I lis- 
tened with a great deal of satisfaction and 
pride to an address by the now Presiding 
Judge of a United States Circuit Court of 
Appeals, extolling the virtues and the prom- 
inence, the scholarship and the knowledge, 
the leadership and the influence, of what 
he called the “Court House Lawyer,” 
whom we recognize as the trial attorney. 
These men are for the most part leaders in 
the public, economic and: social life of the 
community. A part of each work day is 
given to some civic endeavor. He is known 
and respected by the people of his com- 
munity, the Judges of his Courts, the 
Members of his Juries, the citizens who may 
be called to testify as witnesses. These are 
the men who represent the insurance client 
and plead its causes. Their statue in their 
community is bound to be reflected in the 
value of their professional representation 
of the insurance client. (And may I paren- 
thetically add that it is becoming increas- 
ingly more expensive to maintain that 
statue). 

And so when at the conclusion of a par- 
ticular piece of litigation a trial counsel 
assembles and forwards his fee bill, it might 
not be amiss for him to consider again the 
mutual benefits of this relationship. And 
when the Home Office receives and con- 
siders the bill, it might likewise look be- 
yond the bill head into the office of its 
“Court House Lawyer” and consider the 
general benefits flowing to it by virtue of 
this relationship. 

I, personally, am so convinced that pos- 
sible fee misunderstandings stem mostly 
from a general lack of knowledge of usual 
and customary fees, that before preparing 
this paper I addressed a letter to several of 
our membership living in various sections 
of our country, including therein a short 
questionnaire, through which I hoped to 
secure the charges considered by the in- 
surance law fraternity in their jurisdictions 
as customary and reasonable, in several 
types of litigation, including run of the 
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mill cases. I toyed with the idea of putting 
before the membership such typical charges, 
without, of course, mentioning the source. 
I felt that such a procedure might provoke 
sufficient discussion to enlighten many of 
us as to methods used in jurisdictions, 
other than our own, in arriving at fair 
fees. I did not mail these letters, however, 
because upon reconsideration I decided 
that it might be presumptious on my part 
to make such a request. I am of the firm 
belief, however, that much beneficial assist- 
ance will come to our membership when 
we can devise a method to frankly compare 
fees in the normal run of cases, one section 
of the country with another. Not that they 
will or should agree, because one section 
has problems and factors weighing heavily 
upon the fixing of fees which might not 
exist in another section. But a general- 
ized discussion would prove exceedingly 
helpful. Perhaps in the general discussion 
scheduled to follow these papers some help- 
ful information might be gleaned. 

In a limited paper such as this, one can 
not touch upon the many details influenc- 
ing fair fee fixing. Nor can methods used 
by various law offices in arriving at fees 
be discussed to any helpful extent. Many 
companies, I assume, outline a sample 
schedule of fees which in their judgment 
seems fair. I assume some companies still 
adhere to a fixed fee schedule, detailing 
suggested fees for pleadings, court appear- 
ances, settlements, etc. Some arrangements 
consist of a case deposit or retainer, plus a 
per diem trial fee. This per diem trial fee 
varies in different parts of the country and 
I think we can safely assume has increased 
within the last ten years. Other arrange- 
ments await the conclusion of the litigation 
and then follows a general appraisal of 
the type of litigation involved, the serious- 
ness of the matter, the pleading and court 
work done, the necessary preparation for 
trial, the overall results obtained, etc. 


No one method will meet all objections. 
There are certain intangibles which can 
not be foreseen. I think many of our mem- 
bers might lean to the latter method. One 
attorney might, in a certain piece of litiga- 
tion, investigate fully, file pleadings, ne- 
gotiate extenstively, prepare at length, take 
discovery depositions, and try the case for 
seevral days. In an identical situation 
another attorney might be fortunate 
enough to have acquired an experience 
which enables him to dispose of the mat- 
ter with much less procedural effort. Shall 
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the fee in the two cases be measured only 
by the comparative amount of Court work, 
pleading or other technical work? In one 
case an attorney might fully and expertly 
litigate a matter, and in an identical situa- 
tion another attorney might, through in- 
dustry and experience, be successful in set- 
tling same at the proper time very advan- 
tageously. Shall the fact that in the sec- 
ond case no actual trial time was indulged 
in militate unfavorably against the attor- 
ney therein, to such an extent as to relegate 
his matter almost to one of adjusting, 
rather than litigation? 

It would seem to me that perhaps the 
fairest and most equitable method is to ap- 
praise the whole file at its conclusion, with 
an overall appreciation of what was in- 
volved, what was accomplished, and what 
time and effort was properly spent in the 
accomplishment. 

But if I am to complete this paper within 
the fifteen minutes allotted to me I must 
pass now to a consideration of the other 
points assigned. 

I think we are all in basic and fundamen- 
tal agreement on the proposition that trial 
counsel should keep the home office fully 
advised of the progress of litigation assign- 
ed to him, and even before that, express 
as definite an opinion as possible as to 
the merits of the suit, the value in settle- 
ment, and in default thereof a method of 
procedure. 

But to do these things adequately is not 
as easy as a mere recitation of them sounds. 
I think we would all agree that at some 
reasonable interval after the suit has been 
placed in counsel’s hands for defense, and 
after he has had an opportunity to familiar- 
ize himself with the claim file, and has 
either made, or caused to be made, such 
additional investigation as is indicated, a 
frank, forthright and practical opinion 
should be given to the client, the Home 
Office, as to the relative merits of the litiga- 
tion. Now, unfortunately this opinion can- 
not be given with the certainty of a thing 
adjudged; or even with the certainty that 
some one in the Home Office might prefer; 
it can only represent the conviction of the 
writer based on his general knowledge and 
experience and predicated upon a constant- 
ly changing foundation of both law and 
fact. This opinion serves to alert the Home 
Office Examiner or Supervisor to whom the 
file is there entrusted for future handling, 
serves to enable the reserves to be properly 
set up or adjusted; serves to evaluate the 
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matter for settlement purposes; and inci- 
dentally serves to peg a first impression for 
trial counsel, an impression which might 
be lost sight of as time goes by and much 
correspondence and many conferences en- 
sue. 

Every client, and this includes Home Of- 
fices, is entitled to hear from his Attorney 
from time to time as to the progress of the 
litigation entrusted to his care. But next 
to giving no opinion and no report at all, 
perhaps the most irritating situation, cer- 
tainly insofar as the Home Office Examiner 
is concerned, results when we throw into 
high gear our file building proclivities. If 
there are Eager Beavers in the Home Office 
who like to see their file, like the prizes in 
the “Stop the Music” program, grow, and 
grow and grow, then they merit the voluble 
explanations of comparative trivia which is 
likely to be found in such a file. But the 
bane of these Home Office men, who are 
not themselves so called Eager Beavers, are 
perhaps those among us who become so ex- 
pansive and enthusiastic and meticulous 
in detail, that we cannot advise our client 
that the expected trial was postponed for 
causes beyond our control, without writing 
a treatise or dissertation or discourse upon 
same. 

And in connection with status reports 
Home Office men should understand that 
of necessity they must in some measure be 
uncertain, fragmentary and in some in- 
stances, last minute reports. More and 
more laborious are the chores of the trial 
lawyer; more and more uncertain is he as 
to whether his trial will take place at the 
appointed time; more and more difficult 
is it to insure the presence and cooperation 
of his more important witnesses; more and 
more difficult becomes the whole settle- 
ment transaction; more and more do sur- 
prises and emergencies and monkey 
wrenches appear in the ever widening com- 
plexities of litigation. Some of these things, 
or a combination of them, are causes for 
our seeming negligence, Oh Ye of Little 
Faith in the Home Office. 

And before leaving this point may I in- 
ject one critical thought. From conversa- 
tions with other trial counsel it would ap- 
pear to be exceptional when the Home Of- 
fice Legal Department discusses in detail 
litigation with trial counsel, on the latter’s 
level. In many instances situations arise 
which are exceptional and outside of the 
scope of usual and customary litigation. 
Questions of coverage, the advisability of 
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disclaimers or reservations, limitation of lia- 
bility, conflicts between assured and insur- 
er, relative duties, rights and obligations of 
assured and insurer in appeal cases, furnish- 
ing of appeal bonds, extraordinary legal 
and factual situations, etc. Now and then 
a case with an unusual angle might be re- 
ferred to a local counsel. In his somewhat 
limited sphere he might not have experienc- 
ed such a situation. But in the Home Of- 
fice of many of our Companies cases from 
a majority of the States flow across its desks 
day after day. What is an exceptional situa- 
tion in one particular jurisdiction, might 
have come to the notice of the Home Office 
in a number of instances. The local coun- 
sel would be extremely benefitted if the 
Home Office would give to him the benefit 
of its experience in just such a situation. 
And yet the instances seem to be few when 
any briefs in similar litigation or cases in 

oint are sent to local counsel. Now the 
Home Office might — take the po- 
sition that local counsel are being employed 
for just that reason, to dig up the law and 
apply it to the circumstances. But that is 
not quite the answer. After all both Home 
Office Counsel and Trial Counsel are moti- 
vated by the same objective, to do as good 
a job of defending as possible. Neither 
are so independent in knowledge and ex- 
perience that the other cannot be helpful. 

I have heard some Counsel say that they 
have received briefs from their Home Ot- 
fice in some cases, the said briefs having 
been used in a similar situation in other 
jurisdictions. Whle it is not my intention 


‘to minimize the obligations or the work 


of the Trial Counsel, I do believe that the 
Home Offices could generally be exceed- 
ingly helpful by calling the attention ol 
local counsel to a similar case in another 
jurisdiction; and if a brief is handy, send 
it along. This will enable him to more 
thoroughly explore the factors involved, 
even to communcating with record attor- 
neys in such previous cases. 


This brings me to the last point, the an- 
swer to which seems obvious. Should trial 
counsel encourage legislative contacts and 
thus broaden their usefulness? Many al- 
ready are engaged in that direction. But 
the individual trial counsel usually has lit- 
tle opportunity to be of service in the Legis- 
latures and before the various commissions, 
because the companies themselves either 
through Legislative Bureaus, or associa- 
tions of their own, retain Special Counsel 
for this particular work. This is a neces- 
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sary and proper procedure and undoubted- 
ly has borne fruit. It would seem, however, 
that much assistance could be given to this 
centralized effort if individual companies 
would take advantage of the influence and 
industry of their local counsel, at least, 
where important legislation is pending. 

I would like to discuss this point more 
elaborately but my allotted time has been 
consumed. 
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MODERATOR CAREY: Thank you, 
Mr. Christovich, for that very wondertul 
paper. I think he has taken not one side, 
but both sides. He has given us home office 
counsel some very good criticism and also 
given us some very good pats on the back, 
and I think it is a very fine paper. 

The next gentleman on the program is 
one of these leviathans representing trial 
counsel who is attempting to overpower us 
here. Mr. Tiny Gooch of Texas. 


Extent to Which Litigation Should be Supervised and Controlled 
by the Home Office and the Making of Settlements 


By J. A. (Tiny) Goocu 
Fort Worth, Texas 


INCE the Home Office is ultimately re- 
sponsible for loss and profits in the 
claim field, then, of course, it has a right 
to supervise litigation in the broad sense of 
the word, but in my opinion, the Home Of- 
fice, in the usual case, is not in as good a 
position as its trial counsel as to supervis- 


ion of the litigation itself and the value of 
a case for settlement purposes. 

The Home Office cannot divide the 
United States into either state or stated 
areas and pronounce a hard and fast rule 
as to the supervision and the making of set- 
tlements. ‘There are too many elements 
which enter into the handling of a case to 
attempt to set forth its handling by 
formula. 

It is assumed the Home Office selects 
as its trial counsel a man of experience— 
that, of course, is Point One in supervision. 
Relative to such selection, the man selected 
should be thoroughly investigated before 
Home Office entrusts to him its purse 
strings, so to speak. You do not hire a sec- 
retary or claim man until personnel has 
made use of all available reference material, 
so why should you select trial counsel with 
any lesser degree of care? It is not too diffi- 
cult to get an investigation on an attorney, 
and if you really want to find out about 
him, ask a lot of people about him, includ- 
ing some of the stronger plaintiff's attor- 
heys. You may not get the right answers, 
but their demeanor during the interview 
will tell you volumes. 

Home Office should also find out coun- 
sel’s personal attitude toward litigation: 


If he is afraid of the courthouse, you had 
better pass him up; find out about his ter- 
ritorial limits, and how he has done in the 
past in his own baliwick. 

The factors which, in my opinion, enter 
into the quantum of Home Office super- 
vision over litigation and settlements are: 
Caliber of trial counsel as determined by 
Home Office investigation, which should 
be graded on the following sub-factors: 
Past performance, ability, judgment, local- 
ity, temperament and Home Office policy. 

Trial counsel, contrary to some Home 
Office conception, is a human being; he is 
usually in trial work by preference because, 
goodness knows, there ought to be an 
easier way to make a living. 

It is usually the fault of Home Office 
counsel that any untried trial counsel is 
used on any case of the slightest import- 
ance, either from an amount or principle 
standpoint. There is only one way in 
which trial counsel should be selected, and 
that is by personal investigation, as above 
stated, conducted by the Home Office man 
or men in charge of litigation. The ulti- 
mate responsibility for results is, of course, 
that of Home Office, and certainly trial 
counsel is not desirous of usurping that 
prerogative. Home Office can and should 
investigate trial counsel and grade them 
according to the above listed qualifications 
in the same manner and with the same 
care it expects a claim to be handled. You 
don’t know what your exposure is until 
you have talked to the witnesses and inter- 
viewed the subject. 














Page 412 





KNOW YOUR MAN PERSONALLY, 
and after having known him, try him as to 
balance, and if he measures up you can and 
should rely upon his recommendations 
heavily. If you cannot do so, then get 
somebody who does merit your confidence. 
Time spent in the field with your trial 
counsel is well worth the cost. 

The Home Office cannot know all ter- 
ritorial peculiarities. The value of a case 
depends upon a number of equations, to 
wit, the ability of opposing counsel, oppos- 
ing counsel’s resourcefulness, his financial 
standing, his popularity with jurors, and 
high upon the list is the particular forum 
of the litigation. 

The Home Office knows what schedule 
“P” is and what the average for a broken 
left arm is for a given period, but it does 
not know the personal views of jurors in a 
given territory. I find myself practicing law 
territorially at present, and the case may 
have a half dozen different values, depend- 
ing upon the forum where pending. It 
would sound silly perhaps to write the 
Home Office on the vagaries of jurors in 
Podunk and then tell a different story 
about the boys in Westgate, thirty miles 
away, but differences in jurors’ tempera- 
ments territorially are well known to the 
trial man, and he also knows that these 
temperaments of juries may vary according 
to seasons. For instance, in agricultural 
and ranching areas, you are going to have 
extreme difficulty in getting a landowner 
for jury service during the planting, round- 
up or harvest season, but you will get hired 
hands and tenant farmers, and usually they 
have ideas of dividing the wealth. Trial 
counsel knows after having ridden the 
range, so to speak, about the character of a 
jury in a given locality and at a given time, 
and, of course, his opinion and judgment 
may be changed from one setting to anoth- 
er because of this influence. 

Alert trial counsel knows the appellate 
record of the judge presiding and his meth- 
od of ruling on evidence and writing a 
charge, yet it would be ill put to say to 
Home Office that Judge Doe will in all 
probability commit a reversible error dur- 
ing the trial of a case set at a future date. 
Home Office cannot know these details, 
and must of necessity rely upon knowledge 
of trial counsel for a proper evaluation of 
intangible factors. If your trial counsel 
does not possess in your opinion the proper 
qualifications for the job, then get some- 
body who does. By that method you reward 
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effort of the alert and tend to climinate 
or educate the one who has failed in your 
opinion. 

Too often, in my opinion, Home Office 
places a low if not impossible figure of set- 
tlement on a case to cause trial counsel to 
exert additional effort. This method often 
has a bad effect; trial counsel cannot under- 
stand such. proposal or edict and he begins 
to question his own mind and own judg- 
ment. Remember that trial counsel is just 
as proud of his record as the Home Office 
is of its dollars because on his record he 
prospers—or at least eats regularly. 

Sometimes Home Office tries to drive 
too hard a bargain in a given case. ‘Trial 
counsel must of necessity maintain his in- 
tegrity with his brethren on the plaintiff's 
side of the docket regardless of personal- 
ities. You cannot afford when you find him 
in a tight place to put too great a squeeze 
on him, for you are just storing up trouble; 
don’t think for one moment that your ad- 
versary has less than an elephantine mem- 
ory. Trial counsel must maintain a fair 
deal policy under all circumstances to earn 
and maintain respect for his counter offers 
and arguments in settlement discussions. 
If he has been unfair and driven too hard 
a bargain, his valuations of a given case 
in settlement negotiations are not respected 
by his adversary, thus he loses any influ- 
ence he might otherwise have in attempting 
to effect an equitable adjustment. 

There is more to trial counsel’s philoso- 
phy than just mere money made or saved 
temporarily; he knows that his is a rough 
lot at best, and that a reputation is his only 
asset. 

Someone from Home Office is going to 
counter to my suggestion of Home Office 
personal knowledge of trial counsel by say- 
ing in effect that it would be impossible to 
run the tests outlined herein on the so- 
called larger firms. I do not hold to this 
theory, and the test as outlined is not an in- 
surmountable difficulty for it is generally 
true that Home Office has knowledge of 
some individual in each of these firms and 
by contacts in this organization and such 
is becoming more and more usable. This 
statement has more than casual signili- 
cance. That man you know or have knowl- 
edge of is the man to make responsible for 
litigation in his territory to the extent that 
he keeps a running contact on all cases and 
through that method you still receive the 
benefit of his knowledge and judgment, 
which in my opinion should be given con- 
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siderable weight by you. Again speaking 
to this question solely, the task of know- 
ing trial counsel in the so-called larger 
firms is not an impossible one, for it is 
not too difficult to see him and his asso- 
cates in their own lair. Home Office will 
not have to screen too many individual at- 
torneys, for inquiry on my part has de- 
veloped that though there may be dozens 
of lawyers in a firm, only three to six in 
those larger firms are actually engaged in 
insurance trial work. 

Addressing myself to Home Office policy 
as being a factor, I have heard it discussed 
that at times the “stat” department of 
Home Office has asked for concrete figures 
on a certain type of litigation. If that 
should be a question of importance on any 
particular case or type of case, let trial 
counsel in on the secret and he can help 
you get accurate results—be just as frank 
with trial counsel as you expect him to be 
with you. Remember also that a pat on the 
back occasionally if he has done a good 
or lucky job goes a long way towards “win- 
ning friends and influencing people.” By 
the same token, if you are willing to pat 
him on the back for a job well done, you 
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have stored up an opportunity to give him 
a spanking for a result that you do not 
think measures up to his standards. 

I have taken up a lot of time to express 
my view, which boiled down is this: If you 
know your man and trust his judgment, 
use him; if you don’t know your man and 
don’t trust his judgment, then make a 
quick change. 


MODERATOR CAREY: Thank you, 
Tiny, for that very excellent presentation 
of trial counsel’s problems in the field, and 
your mild, I might say, criticism of home 
office counsel. 

It is difficult, indeed, to refrain from get- 
ting into some discussion of these papers 
as we go along. I know it must be for you, 
because it is for me. I could start in and 
ask a lot of interesting questions, but I 
want to hold these until after the final 
paper has been delivered, and then we get 
into the discussion; so the last member of 
the panel now, another home office man, 
will close the formal papers. This paper 
will be delivered by Mr. Royce G. Rowe, 
Counsel for the Lumbermens Mutual Cas- 
ualty Co. of Chicago. 


The Mechanics of Building Friendly and Mutually Satisfactory 
Relationships Through Proper Status Reports and Opinions 


By Royce G. Rowe 
Chicago, Illinois 


RYING personal injury cases these days 
has become such a nerve racking ex- 
perience that I make it a point never to say 
anything unkind to a trial lawyer. It has 
been said that trying personal injury cases, 
like running a delicatessen, has become its 
own punishment. My consideration in this 
respect has not been returned. Just last 
night I ventured to suggest to an eminent 
trial lawyer that the far greater number of 
cases handled by home office counsel gave 
them a more mature judgment on litiga- 
tion than most trial attorneys. The emi- 
nent trial lawyer replied, “I hadn’t noticed 
a more mature judgment in you folks but 
it could be so, when you consider that the 
ideas of most home office counsel are aged 
in the wood.” 


For many years, the elaborate skill em- 
ployed in making automobiles has gone 
hand in hand with a similar ingenuity in 
exploiting the accidents they cause. The 
enormous sums of money involved com- 
pelled car owners to adopt counter meas- 
ures of comparable worth. The key fig- 
ures in these counter measures are the lo- 
cal trial counsel and the home office in- 
surance counsel. All things considered, this 
team which necessarily includes the local 
adjusters and branch claim managers has 
done, not only a satisfactory, but a superb 
job. A fifty year record is there to prove 
that policyholders, injured people and all 
other interests, generally have their rights 
taken care of in a manner that calls for 
pride and not for an apology. 
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But conditions in the personal injury 
field are constantly changing. You know, 
for example, that big verdicts are now be- 
coming larger and more frequent. This af- 
fects the already burdensome cost of insur- 
ance and imposes, especially on trial coun- 
sel an even more difficult task than here- 
tofore. Hence the Home Office—trial coun- 
sel arrangements must not be complacently 
accepted as something static which does not 
need continuous scrutiny to keep it up to 
date and efficient. Candid, constructive 
criticism of each other is in fact the one 
thing that will enable us to maintain the 
vitality of our present procedure. 

Some years ago there was a plaintiff's 
lawyer in the East who often got good re- 
sults, even on bad cases. He had no spec- 
tacular gifts as speaker or cross examiner, 
but insurance companies feared him be- 
cause he was, as they expressed it, “thinking 
on his cases.” Enroute to the office or other 
odd moments his mind would revert to one 
of his cases and he usually came up with 
something helpful. One day he would fig- 
ure out just the medical evidence needed 
to triple the value of the claim. He fre- 
quently turned up with signed statements 
from policyholders or their drivers which 
changed the innocent picture in the ad- 
juster’s file. He was able to think continu- 
ously on a large number of cases because 
on acquiring a law suit, he immediately 
built a file and gave it a careful reading. 
Moreover, he followed the home office 
practice of insisting that a competent 
junior examine the file at regular inter- 
vals and report to him. 


I think insurance trial counsel could use 
his methods with profit. It would require 
that they, or an especially designated 
junior, make a thorough examination of 
every file as soon as they receive it. Then 
the local branch manager or the adjuster 
should confer with the trial counsel and 
determine what further investigation is 
needed, whether the time is right for anoth- 
er try at settlement and any other strategy 
that suggests itself. When trial counsel 
simply answers the pleadings and. puts the 
file away, he can’t do any thinking on the 
case and the chances are that the demands 
he will probably make a year later as re- 
spects investigation or strategy cannot be 
complied with. If local adjuster and trial 
counsel got into the habit of immediately 
teaming up to put cases in shape for trial 
as soon as suit is filed, it Would be educa- 
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tional to both and develop much good will 
and mutual respect. 

I am satisfied that there must be closer 
and more frequent contact between home 
office counsel, local adjusters and the of- 
fice which will try the case. ’Phone con- 
versations are often helpful but they are no 
substitute for personal conference. Such 
conference would do more than anything | 
know to insure continuous consideration 
of cases from the time suits are filed until 
they are tried or settled. In my judgment 
the fact that many cases receive no system- 
atic consideration from trial counsel be- 
tween the date of their receipt of suit pa- 
pers and the week before trial, is the great- 
est single weakness in the present set-up. 
I know how hard pressed you are for time. 
I know the many factors, especially in the 
large metropolitan areas, which partly ex- 
cuse this neglect. Nevertheless, much can 
be done to improve matters if there is a 
frank recognition of the need for improve- 
ment. Under the present procedure there 
are too many settlements on the day of 
trial. These settlements cost more than 
many of them would have cost if they had 
been settled a year before under a system 
where local branch manager and trial coun- 
sel were making a more continuous ex- 
ploration of the possibilities of settlement. 

Three times within recent months my 
company has faced the following situation: 
A theatre accident occurred in a large city 
in 1947. A patron had suffered a broken 
leg in a fall occasioned, it was alleged, by 
insufficient light and negligent construc- 
tion of an entrance way to the seats. We 
furnished our counsel with a good investi- 
gation and asked for a written opinion. 
He wrote to us that the theatre construction 
was unusual but not unsafe and he thought 
the absence of better light did not vitally 
affect the case. He urged us not to pay 
more than a nominal sum to settle and sug- 
gested $2,000 as a top figure. He was given 
a suitable fee for his opinion. Eighteen 
months later on the day of trial, his flam- 
ing eloquence on the seriousness of the case 
persuaded us to settle for $10,400. He did 
a better job of frightening us than if we 
were being worked over in a pre-trial con- 
ference by the best plaintiff's lawyer in the 
business. The lawyer I refer to is very ¢a- 
pable and still represents us. Had he given 
our case a thorough investigation instead 
of a superficial examination when we sent 
him the writ, or if he had employed a sys- 
tem under which all his cases got periodic 
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examination, the settlement would never 
have cost us what the plaintiff's lawyer 
made us pay on the day of trial. A shrewd 
observer of human nature once said that a 
man with a wife and children to support 
will do anything. However, our lawyer was 
not more irresponsible than most of us 
but he, and especially our company, were 
the victims of a bad system. 

Subject to rare exceptions, all offers of 
settlement should be promptly transmitted 
to the local claim manager or home office 
counsel. A few months ago trial coun- 
sel received an offer from the plaintiff to 
settle for $45,000. Assuming this figure to 
be ridiculous and it was, the trial counsel 
rejected it flatly and with sufficient pro- 
fanity to indicate his true opinion of the 
plaintiff's lawyer. ‘Trial counsel made no 
mention of the offer to the insurer’s coun- 
sel. The jury gave the plaintiff $150,000 
and now the insurer is being sued for $50,- 
000 which was the excess over coverage. 

While failure to transmit settlement of- 
fers is quite inexcusable, my heart goes 
out in genuine sympathy to a trial lawyer 
who has been hit by one of those terrific 
verdicts. A personal experience partly ac- 
counts for my attitude, although any home 
office counsel worth his salt knows that the 
chief characteristic of a jury trial is that 
results are always and everywhere unpredic- 
table. Furthermore, if trial counsel has 
prepared his case conscientiously and tried 
it with his usual skill and care, he should 
never be exposed to post-mortem criticism. 
Anybody can be a good general after the 
battle or an infallible lawyer after the ver- 
dict. There is a special reason why home 
office counsel should never play the part 
of a Monday morning quarter-back to their 
trial lawyer. It takes real courage to try 
cases on behalf of insured defendants for 
such a representative is essentially a lawyer. 
Hence the trial lawyer’s courage and con- 
fidence should be supported by us at every 
point by recognizing that bad results are 
generally not our lawyer’s fault but the in- 
evitable by-product of our jury system. 

But let me quickly tell the personal ex- 
perience I just referred to. In one of the 
Western states a truck of one of our in- 
sureds parked alongside a paved highway. 
It was ninety-eight per cent off the highway 
and no menace to other traffic. A Chevro- 
let came along whose driver was intoxicat- 
ed. Beside the driver sat his guest who was 
dead drunk. By driving somewhat sideways 
at seventy miles an hour, the intoxicated 
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driver managed to crash squarely into our 
truck. The guest was quite seriously in- 
jured. A couple of days before trial we got 
together with our trial lawyer and the 
plantiff’s lawyer. After a thorough explora- 
tion of all the angles, we approved our trial 
counsel’s decision to reject a settlement of 
$9,000. The case went immediately to trial. 
Just before it was given to the jury, our 
counsel called by long distance and said, 
“Things look awfully good. When the 
plaintiff's lawyer was making his argument, 
I noticed that two of the jurors were asleep. 
But when I made my summation, the 
jurors were all up on their toes.” The 
jury gave the plaintiff $21,000. I have often 
tried to figure that one out . Our trial law- 
yer was unusually capable but I think his 
assumed air of definite superiority to the 
common run of men, offended jurors to an 
extent that was often fatal to his clients. 
Oddly enough he was really a very nice 
chap, but his superior manner gave jurors 
the impression of an unknown high school 
coach lecturing Knute Rockne on strategy 
in football. 

To improve the effective and pleasant re- 
lations which now exist between most home 
office counsel and their trial lawyers, I 
make the following suggestions: 

(1) Give the trial counsel leeway in mak- 
ing settlements on the day of trial or dur- 
ing trial. Appreciate that he should know 
better than Home Office counsel a score 
of factors such as the respect or lack of it 
which the insured enjoys, idiosyncrasies of 
the trial judge and other intangible factors. 

(2) When suit is started see that the pa- 
pers are delivered at once to the trial coun- 
sel so that his responsibility and coopera- 
tion can be promptly secured. 

(3) Make it clear to trial counsel that 
they may make all reasonable expenditures 
to properly defend. 

(4) Secure an immediate study of the file 
by the trial lawyer’s office and get his rec- 
ommendations for further investigation 
and other strategy. 

(5) If acceptable to the trial counsel co- 
operate with him in securing from him a 
periodical review of all cases awaiting trial. 

(6) Some brilliant trial lawyers are poo 
settlers. They should not resent the efforts 
of a gifted adjuster along that line. 

(7) Trial counsel should occasionally 
send the Home Office important opinions 
or other data about any matters affecting 
personal injury litigation in his com- 
munity. 
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(8) When an adverse verdict is rendered, 
trial counsel should give us in writing the 
cost and probable chances of successful ap- 
peal. 

(9) In cases involving difficult questions 
of coverage, trial counsel should, if they 
wish, frankly ask for Home Office briefs, 
legal decisions and data about any aspect 
of the insurance business that is relevant to 
the case. Sometimes underwriting data or 
other facts that bear on the operation of 
the casualty insurance business provide 
more helpful guidance to judge or jury 
than twenty-five legal opinions from the 
Supreme Court of the state. 

(10) Trial counsel are not close enough 
to the insurance companies in the present 
set-up. Too often the counsel feels that 
the insurance company is not his client in 
the final sense of the word, but just another 
cold-blooded outfit for whom he tries cases. 
The lawyer-client relation in America has 
had a long and honorable history. No oth- 
er professional or business relation in our 
country can equal its record of integrity 
and mutual confidence. That record was 
built on close and continuous contact be- 
tween lawyer and client. In this business 
of insurance litigation, both home office 
counsel and local lawyers must strive for 
the close and confidential relation which in 
the past made our profession great. 


Local Counsel And Legislative Work 

This brings me to the other subject as- 
signed to me for discussion. Briefly the 
question involves local trial counsel and 
legislative work. 

In most states from time to time, there 
are bills pending in the legislature which 
vitally affect insurance companies and 
most other defendants. To what extent 
can trial counsel help in putting our side 
of pending bills before legislative commit- 
tees: In what other way can local counsel 
aid in the defeat of ill conceived legislation 
or assist in the passage of good bills? Occa- 
sionally local counsel have made decisive 
contributions to the defeat or passage of a 
particular piece of legislation. But speak- 
ing generally I feel that legislative work 
can not form a regular part of a local coun- 
sel’s job. The reason is that legislative 
work is not only a specialty but a full-time 
specialty. The constant care required in 
guiding important bills from introduction 
to enactment can not be sandwiched in be- 
tween the trial of lawsuits. But there is 
one inconspicuous but very important way 
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that local counsel can be of substantial 
help in legislative matters. Get acquainted 
with the Senator or Representative who 
represents your own community in the leg- 
islature. Then if a vicious bill is making 
headway you are in a position, both as a 
constituent and friend, to present the in- 
surer’s point of view in a very effective 
way. Time and again I have seen local con- 
tact of this kind prove decisive in determ- 
ining the fate of a bill. In viewing the over- 
all picture, however, I venture the opinion 
that local trial counsel should not on their 
own volition engage in legislative work on 
behalf of insurance companies. I believe 
that the companies should determine their 
position as respects any such legislation and 
then communicate with the local trial 
counsel if they wish their help. 


MODERATOR CAREY: ‘Thank you, 
Mr. Rowe, very much for that excellent ad- 
dress. 

Now we get down to what you came for, 
and that is to express some personal opin- 
ions of your own. 

These addresses that were made here 
were very wonderful, but, of course, they 
were put in print, were typewritten, and 
they probably thought that they would be 
held to them, so they were a little bit cau- 
tious about what they put in them, but you 
gentlemen now in discussing this thing will 
not necessarily be on record at all, so that 
you may just take down your hair, and let 
us have it all from all angles. 

It is a little difficult to know how to dis- 
cuss the discussion of this subject. ‘There 
were several subjects assigned, but the 
speakers each selected various ones of those 
subjects and intermingled them so that we 
can’t discuss each paper by itself or discuss 
each subject by itself, so it has been sug- 
gested to me that we just open the whole 
thing up to a general discussion of any ol 
the questions raised by these four speakers. 

However, I would like to ask first that in 
this discussion when you arise you state 
your name and the city from which you 
come; that if you have questions that you 
want to put to the speakers you try to 
designate which one of them you would 
like to have make the answer. If you do 
not do so, I will try to, and inasmuch as 
the subject doesn’t lend itself probably as 
well to questions as other subjects you will 
probably be wanting to make remarks and 
speeches, and the speeches from the floor 
are to be limited to two minutes; so now 
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the subject is open for discussion. Let us 
have some of it. 


MR. CLINTON M. HORN (Cleveland, 
Ohio): I think we have had a very valuable 
discussion here, but I hope I may be par- 
doned for this which may amount to a 
criticism. I don’t know on whose toes I 
may be treading, and I do not want to in- 
troduce any sectional feuds geographically, 
but I observe that the representatives of the 
trial counsel are wholly from the extreme 
South, and I wondered why those who se- 
lected the representatives of trial counsel 
did not see fit to choose someone from the 
great metropolitan centers, Los Angeles, 
san Francisco, Chicago, Detroit, Cleveland, 
Baltimore, Buffalo, New York or Boston. 
Those of us who come from those metro- 
politan areas feel, I think, that there are 
basic points of discussion which would be 
valuable here and which would be reflected 
in views that have not been touched upon 
this morning. I hope I may be pardoned 
for my criticism. 


MODERATOR CAREY: Surely. Mr. 
Dodd, that is your question. You arranged 
the selection. 


MR. LESTER DODD: Well, I suppose 
it serves me right for having gotten into 
such a thing as this; but, to tell you the 
absolute truth about his, Mr. Horn, the 
matter of the selection of trial counsel in 
the first place—as I think I explained yester- 
day, we had three home office men on this 
program, and we had to have bulk, and, 
secondly, the selection of these men arose 
during a time when, at the expense of some 
of my insurance company clients, I was re- 
cuperating in the South from an illness, 
and I got on the telephone and talked to 
these men. I canvassed the Chairmen of 
the Committees in this Association for ideas 
and for the selection of speakers, and al- 
most unanimosuly these two huge gentle- 
men were selected. I do not believe that the 
question of sectional or geographical influ- 
ence means too much because we are throw- 
ing this meeting open to all of you men, 
and you don’t need necessarily to confine 
your remarks to the general subjects that 
may have been touched upon in these pa- 
pers. If you have anything in your mind 
that touches upon the relationship of trial 
counsel and home office counsel, now is 
the time to get it off. 


MR. WARREN B. MURPHY (Syracuse, 
New York): This question I have is address- 
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ed primarily to Mr. Rowe, who I believe 
spoke for the Lumbermens out in Chi- 
cago. Is that right? 


MODERATOR CAREY: He comes from 
there. He speaks for no one in this affair. 
It is all off the record. 


MR. MURPHY: And he spoke—I do not 
know whether he did it intentionally or 
not—with a fear and trepidation of the idea 
of profiting from past experiences in re- 
spect to some adverse critics and some gun- 
point settlements, before a jury was drawn 
or afterwards, and your mention of the 
theater case where the lady fell and broke 
her leg over a trap or an entranceway to a 
chair and the poor lighting brought to 
mind this question which you men in the 
home office are much abler to answer than 
a few of us out in the trial field, and that 
is so often these claims arise several months 
or even years before action is brought on 
them and the trial lawyer will get a claim 
file where the witnesses are dead or missing, 
and you can sit with your claims adjuster 
and branch manager and try to reconstruct 
the case from a lawyer’s viewpoint and have 
little or no factual help, and that is why 
it is my suggestion, even though it may 
mean spending a few more dollars to the 
insurance company, that if the claims men 
in their particular areas when a notice ol 
claim is served on the company, and if the 
claims managers are of sufficient intelli- 
gence to be able to foresee subsequent liti- 
gation upon the claim, then and there they 
should call on the local trial man and ask 
him to help them prepare the claim, be- 
cause it has been our experience that the 
adjuster and the home office man have had 
claims for months, and, as one other gen- 
tleman said, the file is filled with trivia, 
and finally the plaintiff's attorney has every 
witness and all of the facts wrapped up, so 
you are really going into a very hard trial, 
and I would like to have one of the home 
office men, either Mr. Rowe or Mr. Gra- 
ham, mention something about the aver- 
age insurance company’s attitude toward 
employing local counsel before the litiga- 
tion is commenced in order to better pre- 
pare the cases, and on the converse of that, 
for instance, when you get the plaintiff's 
case you talk to the injured party, to your 
witnesses, you get the whole thing wrapped 
up before you even sue. 


Rowe, 


MODERATOR CAREY: Mr. 
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would you like to make any further com- 
ment on that. 


MR. ROWE: Well, I share your appre- 
hension about dead witnesses. As a matter 
of fact, we put out a little service pamphlet 
for our policyholders driving around the 
country, and we hadn’t kept that up to 
date as much as we should, and we didn’t 
have very much business out in Montana, 
and one of our policyholders happened to 
be out there on a trip and was in an acci- 
dent, and he looked up the lawyer we had 
listed there, and he sent us a telegram say- 
ing, “Have you got a live lawyer out here? 
That fellow has been dead for three years.” 
(Laughter). 

In your type of case there isn’t much you 
can do, but answering your question about 
whether or not insurance companies gen- 
erally consider taking cases over to a law- 
yer’s office before any suit is started, I do 
not care to answer for insurance companies 
generally, but in my limited capacity, and 
answering for my own organiaztion, we 
have a large percentage of men in our or- 
ganization who are lawyers and who have 
been examining files for many years, and 
to the best of our ability we try to get the 
information in the file; but we do not favor 
a practice of going over to a lawyer with 
every case that comes into the office be- 
fore suit is started. Personally I would be 
opposed to that procedure. 


MR. GRAHAM: I would just agree with 
what Mr. Rowe said. 


MODERATOR CAREY: I will make a 
personal comment. It seems to me to de- 
pend a great deal on the character of the 
claim office in which it originates. We 
have claim offices in which it is very ad- 
visable for us to consult, not universally, 
with counsel the minute a claim comes in, 
but most frequently, because the particular 
claim man is not experienced enough, the 
territory isn’t large and he hasn’t been se- 
lected because of any long tenure of of- 
fice or any long period of training, and in 
those territories we usually prefer to have 
him consult frequently with trial counsel 
in the building up of the file, perhaps even 
before litigation, or certainly immediately 
after. There are other territories where we 
have large offices—and I think that is what 
Mr. Rowe was speaking about—where we 
have men, lawyers, in charge of that office, 
whom, with all deference to you gentlemen, 
we think are darn near as good as you are 
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and who know as much about or maybe a 
little bit more about the value of the case. 
They haven’t been scared with these ver. 
dicts that have been spoken about here 
where there was no liability. It doesn’t 
give them the shudders right away. They 
are accustomed to it. We believe those 
men are competent to build up a file. We 
have trained them for that purpose. We 
have given them a great deal of education 
along that line. We are paying them sal- 
aries that we think are sufficient to hire 
good men, and we believe that they are 
competent and that we get good results 
from letting them build up their own file 
and their own material in the file, and 
when the trial time comes it is then re- 
ferred to trial counsel. ‘ 

I think right along the same line is 
bound to come up a question for discussion, 
and I might as well raise it as anyone else. 
What about the practice of local claims at- 
torneys filing appearances or preliminary 
pleadings and not referring the file to trial 
counsel until shortly before trial? I know 
that is a ticklish question and I know there 
can be a lot said on each side of it. 


From the standpoint of home office 
counsel, I wiil say we do quite frequently— 
certainly not always, again dependent up- 
on the territory and the type of people we 
have in the office; but frequently we have 
some local claims man file an appearance 
or file an answer to a pleading and then 
let the case rest for awhile. We expect and 
we hope that these men will use their judg- 
ment as to the type of case on which they 
follow that practice. We believe that they 
know or can have a fair intuition of a case 
that isn’t going to ever go to trial. It is go- 
ing to be settled. It is just a question of let- 
ting it age a bit and season until the time 
is ripe for trial. Occasionally we get caught 
in a case of that kind. It is taken to trial 
counsel and he says, ‘““Why didn’t you bring 
this to me months ago? Why didn’t you 
bring it to me months ago before the case 
was started? Here it is in this mess and you 
expect me to get you out of it.” We don't. 
There may be occasions when trial coun- 
sel are criticized for not winning a casc 
handed to them on that basis, but they 
shouldn't be, and I think most home office 
counsel realize in those instances they can't 
expect trial counsel to always come up with 
a favorable verdict. They know they have 
taken that chance, but from an economical 
standpoint in many instances some of your 
offices would not be able to handle the 
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examination of all of the files that would 
be referred to you if we sent every file to 
the trial lawyer the minute the claim was 
made. It is just utterly impossible and 
economically it is likewise impossible. 
Those are my sentiments. 

I would like to hear some more discus- 
sion on that subject. 


MR. STANLEY M. BURNS (Dover, 
New Hampshire): Frequently we receive a 
file from an insurance company, and it 
is characteristic of the adjusters, when they 
go out to investigate, in taking a statement 
to include in the statements only the things 
that are most favorable, but they omit the 
things that are harmful. I have received 
several files in which the adjuster states 
“This is a case of no liability,” and then 
someone in the home office looks that file 
over and sees the favorable statement and 
sees the statement of no liability and fixes 
his reserve accordingly. He sends it on to 
trial counsel and then he authorizes settle- 
ment on the basis of the file and when the 
jury comes in with a damn good verdict he 
wants to know why you didn’t win that 
case. 

1 would like to know whether or not 
there is any policy of insurance companies 
with reference to advising adjusters who go 
out and investigate facts to take the most 
favorable statement they can. That may be 
all right, but then in a supplemental memo- 
randum they should include the unfavor- 
able things to which that witness will tes- 
tily, and then omit their opinion as to 
whether or not it is or isn’t a case of no 
liability. 


MODERATOR CAREY: Mr. Graham, 
would you like to take a crack at that? 


MR. GRAHAM: I think that criticism is 
very much justified. Of course, the trouble 
is the insurance company has not been in- 
structing its adjusters properly. It may be 
they were short of competent help or there 
may be other various reasons for it, but 
you must remember this: that a great ma- 
jority of those cases he is handling are dis- 
posed of in accordance with the opinion he 
forms of them. 

I have seen files myself time and again 
that have that expression “absolutely no 
liability” in the first paper, and by the time 
we get well into the investigation there are 
some red question marks drawn by the 


claim examiner, and when you get to the 
final paper the conclusion has been re- 
versed. 


INSURANCE COUNSEL JOURNAL 








Page 419 





I think it is perhaps good practice on the 
part of trial counsel to point out all of 
those instances that you see of claim ad- 
justers falling down on the job. You can 
do that in a polite way and in a way that 
will not embarrass you in your relations 
with him, and you must remember he is 
forced to send a copy of your letter to the 
home office. 

We would like very much to have it 
called to our atteniton. It may not be just 
that one man who is at fault. We may have 
an accumulation of those instances which 
will permit us to send out a general advice 
to the field about a particular type of thing 
that is being done. 

I appreciate that criticism because | 
think we should do more of this business 
of improving our handling of cases, and re- 
ticence on your part for fear of hurting the 
adjuster’s feelings should be discarded, | 
think, in favor of improving the general 
handling of cases. 

You can call the adjuster’s attention to 
it informally, but I think, rather than com- 
plaining there, we would like it very much 
if you would put it in writing, as I say put- 
ting it as kindly as you can to the adjuster, 
so that we will hear about it also. 


MR. FORREST A. BETTS (Los An- 
geles, California): I would like to have a 
little advice on just exactly how to do that 
proposition of criticizing the investigation 
of the man with whom we are in contact. 
I don’t have any particular concern most 
of the time about hurting his feelings, but 
I do hate like the devil to hurt my pocket- 
book. Will you explain how you do that 
thing and not hurt my pocketbook? 


MODERATOR CAREY: Well, I think 
the suggestion made by Mr. Graham was a 
good one. I know that frequently trial 
counsel do write in to someone they know 
personally, the general counsel of the com- 
pany or the general claims manager or 
claims attorney. They write in a confiden- 
tial letter about an adjuster’s activities. If 
they do write in such a letter they should, 
of course, admonish home office counsel 
that they are doing it with a great deal of 
trepidation because they do not like to of- 
fend the local man, and they wish it would 
not be conveyed to him in any direct man- 
ner, but I think Mr. Graham’s suggestion 
was this: that you try to formulate and ad- 
dress a communication to the adjuster him- 
self, to the local adjuster; make your criti- 
cism directly to him. You must work with 
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him, as you know, and, of course, you don’t 
want to hurt your own pocketbook, but I 
do not think you will if you address your 
communication to the man himself. He 
will realize what you are trying to do. You 
are trying to make his investigations better, 
trying to make him more valuable to the 
company, and I think you can in a diplo- 
matic way formulate a communication 
which will criticize him and straighten him 
out on that question. 


MR. BETTS: I think something could 
be done in a helpful way by education and 
propaganda, if this premise is correct: that 
when a claim becomes litigation a meta- 
morphosis occurs. It becomes a different 
type of animal. 

I think sometimes the claims people who 
go out and put their heart into an in- 
vestigation and come back with the con- 
clusion that there is no liability fail to com- 
prehend the fact that when there is litiga- 
tion it becomes a different animal. 

It has been our attempt in those matters 
to sort of compromise, having in mind 
the fact we can’t look at every claim. We 
try to get them, if there is any problem at 
all, to come to us for oral conferences, for 
which we try not to charge the company, 
unless it is a large affair. 


MODERATOR CAREY: I think this 
should be commented on here, this matter 
of charging for offering advice to the local 
claims man. I think I can speak for the 
home office counsel in general in this re- 
pect when I say that a trial lawyer, having 
an appreciable amount of work from an in- 
surance company, should not develop a 
practice of billing individually for every 
little telephone call that some claims man 
makes to him. In the first place, the claim 
man probably doesn’t let the home office 
know he called local counsel to ask the 
question. He is supposed to know the an- 
swer himself or to look it up in the law 
books. In the second place, it may be an 
item on which no claim has been filed and 
there will be difficulty finding an item to 
which the charge can be allocated, and gen- 
erally I think that sort of service is some- 
thing that the trial lawyer must perform 
for the insurance company for whom he is 
doing any appreciable amount of work. He 
must, of course, get paid for it, but he will 
just have to put it into the bill on some 
other case on which he is making a definite 
charge. I know he does. 
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MR. JULIUS C. SMITH (Greensboro, 
North Carolina): I am of the opinion that 
this program and discussion this morning 
has been one of the most beneficial that 
we have had. It is a topic and a subject 
that needs consideration trom time to time, 
and I want to compliment those who con- 
ceived the program, and I have nothing 
but praise. for the men that are on this 
panel and who have outlined it here to us 
this morning. I think the panel has been 
well selected, I think the panel has been 
handled splendidly, and my feeling about 
the matter is that we owe them a deep 
debt of gratitude for what they brought 
out here this morning. 

There are just two things I want to stress, 
and one is this: When the trial counsel gets 
the case, for God’s sake look at it and go to 
work and keep the other fellow off balance. 

It just happens I am General Counsel for 
a large life insurance company and I see 
the home office viewpoint. I likewise, be- 
ing a member of a large law firm, know the 
other side of it; but the thing to do and 
what helps the local man and what the 
home office counsel is always looking for 
is the ingenious industry of trial counsel 
that keeps the other fellow off balance 
all the time. 

The other side of it is this: Mr. Gooch 
mentioned it. The personal contact, per- 


. sonal acquaintance, of the trial counsel and 


the home office counsel is extremely im- 
portant. When the man at the home office 
knows who is at the other end of the line 
and knows he has a good man, and can 
visualize him when he sits down and writes 
to him, it is a tremendous comfort. You 
can’t always have in the home office and in 
charge of that litigation a man that has 
been a trial lawyer, but I have always 
maintained that the trial lawyer in the 
home office is the finest thing you can have 
because when something comes in from 
the field you can’t fool him for a minute. 

I must answer my good friend, Mr. Horn, 
of Cleveland. I must answer him. He 
took a crack at the Southern lawyers. It 
just happens that we are in the State ol 
West Virginia. The State of West Virginia, 
sir, is considered a Southern State, and I 
don’t know of a finer trial lawyer than 
ohn W. Davis who came from this State, 
and, sir, half in jest, of course, and half in 
seriousness, if you want to get a trial lawyer 
who knows his responsibilities and who can 
speak understandable English and can 
handle a case in the manner in which it 
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ought to be, just come down and pick your 
best trial lawyers out of the best firms in 
the South and you will be all right. 
(Laughter and Applause). 


MR. HORN: I wasn’t challenging the se- 
lection of the panel on that basis, but for 
not having some representative trial law- 
yers from the metropolitan centers. 


MR. S. BURNS WESTON (Cleveland, 
Ohio): I would like to have the reaction of 
home office counsel to this. 

One point is one of my clients, who hap- 
pens to be represented in this group here 
today, in Cleveland has a large number of 
adjusters in his local office. 

I think someone has already pointed out 
the advisability of looking over the file 
as soon as you can and then indicating any 
suggestions you may have to make. 

Sometimes the adjuster who worked on 
the case wonders why one of us did some- 
thing when, after all, you have given him 
your heart and soul. Why not meet with 
tlie adjusters occasionally and exchange 
with them viewpoints as to trial prepara- 
tion? I would like the reaction of home 
office counsel as to whether they think 
that is a good thing to do. 

And by the same token may I suggest 
that this meeting here has been a very 
valuable one and might be carried on, at 
least in some of the larger centers, with 
the local offices of the insurance companies 
on the same basis. 

We have in Cleveland a claim bureau or 
claim managers bureau where all claim 
men and their adjusters meet, 75 or more 
of them. It might be a very desirable thing 
to have a similiar type of panel discussion 
with that group in Cleveland, which would 
I think help carry out some of the sugges- 
tions made here. 

I think it would be helpful when a home 
office man comes to town and meets with 
the local claim office people if they would 
sometimes get in touch with the trial coun- 
sel. Sometimes they don’t and sometimes 
when they don’t those people that come 
are still only names to us or voices over the 
telephone, but when they come to town, if 
they would take half an hour or an hour 
and have lunch with us, we would be more 
clearly in the relationship. 


MODERATOR CAREY: I think that 
last suggestion is an excellent one, but will 
the lunch be on the bill? (Laughter). 
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MR. GRAHAM: With reference to the 
first part of your remarks, I think to some 
extent that is done on a sporadic basis. 
Most of these claim managers arrange for 
monthly meetings on various topics, and 
where they do it they get trial attorneys 
in there to give them the low-down on, per- 
haps, specific issues, but after that talk is 
over their discussion usually revolves 
around practical problems. 

We actually encourage that. We don’t 
have any set program on it, but we know 
it is going on anyway. 

I do not know whether the International 
Association of Insurance Counsel would 
want to sponsor a thing like that. We 
would very much like it, as a matter of fact, 
but I think we can very well, perhaps, re- 
lay the suggestion to the Association of 
Casualty and Surety executives which has 
jurisdiction over all those claim manager 
councils. 

Thank you for the suggestion. 


MR. JOHN D. ANDREWS (Hamilton, 
Ohio): There seems to be some dissension 
between Southern and Northern lawyers 
here. If there is any line of cleavage here 
it should be between home office counsel 
and trial lawyers, and speaking solely as a 
trial lawyer I say we trial men have to stand 
together. We can’t afford a split between 
the North and South. 

I would like to discuss the matter of set- 
tlements. I represented a company in the 
task where during the course of the pend- 
ency of litigation, before trial, I, perhaps, 
had some authority to discuss settlement 
and while I was in the act of buttering up 
opposing counsel or batting down his ears, 
by motions or demurrers or any other pro- 
cedure, taking depositions, to get him in 
the right mood to take a settlement within 
the limits I had been given, some adjuster 
or claim manager goes around and makes 
a settlement of the case for much more 
sometimes than my authority had been. 
There is nothing more provoking than 
that, to my way of thinking, and nothing 
more belittling of the trial counsel. 

Why not let the trial counsel conclude 
negotiations for settlement? Why settle be- 
hind his back? He will charge very little, 
if any, more for concluding the case on a 
settlement basis than he will for his other 
services. I wonder what the home office 
attitude is on that. 


MR. DODD: I am not trying to inject 
myself into this discussion, but since that 
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question has been raised I want to supple- 
ment it just a bit before these gentlemen 
attempt to answer it because I have had a 
number of letters in the voluminous corre- 
spondence I have had in building up this 
forum, and I have heard of some such in- 
cident as this from any number of lawyers, 
not my own idea necessarily, although to 
some extent I agree with it—and that is the 
practice of many companies in fixing pur- 
posely low settlement limits and giving 
them to their trial counsel without any 
expectation necessarily that they will be 
able to settle within those limits, but ap- 
parently on the theory that it is necessary to 
sort of bargain with their own attorneys as 
well as with the other side, and this busi- 
ness of fixing limits, oftentimes ridiculously 
low, and then, perhaps, as the gentleman 
has just suggested, sending their adjuster 
out and settling the case for even more, is a 
practice that seems to be, well, that has 
caused some feeling among, I believe, a con- 
siderable number of trial lawyers, and so I 
would like to have a little bit more of an 
explanation of this whole matter of fixing 
settlement limits. 


MODERATOR CAREY: Let me say I 
think John Andrews’ criticism is entirely 
justified. I think the practice is reprehen- 
sible. I hope none of the companies repre- 
sented in this Association will find it neces- 
sary to follow that practice. I believe that 
is the universal feeling on the part of all 
of us. Sometimes it gets in operation be- 
cause of the activities of some local claim 
man who isn’t following the established 
policy of the company itself. 

This other matter that Les Dodd has 
raised, or this supplementary matter of giv- 
ing a low policy limitation, is something I 
would prefer some of the members of the 
panel would try to give us a little enlight- 
enment on. 

Mr. Rowe, will you say something on 
that? 


MR. ROWE: I am only speaking for my 
own group. 

I have intentionally set a low limitation, 
but human nature, being what it is, with 
the number of examiners in the home of- 
fice and district office, no two of them 
agreeing on a figure in any one case, you 
are bound to have instances where the ex- 
aminer in good faith gives you a figure that 
isn’t a good figure, but that is his best 
judgment. 
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I know there have been instances where 
developments in the file indicate clearly 
they have been way off base, but insofar 
as possible we have tried to keep our fel- 
lows from negotiating with our own rep. 
resentative. 

As I say again, you take five supervisors 
and you get five different figures, but we 
do not intentionally try to tool a lawyer 
into losing a possibly good settlement by 
giving too low a figure. 


MR. FRANK J. KNAPP (Houston, 
Texas): ‘There are two matters I would like 
to comment on, Mr. Chairman. Mr. Rowe 
related a situation where a lawyer at the 
start places a very low settlement value on 
a case, and then nothing further is heard 
until the date of trial and suddenly the 
case becomes a very serious one and a rec- 
ommendation of a high settlement is made. 
I think his criticism was justified. How- 
ever, trial counsel sees the converse of that 
situation which goes like this: He will see 
a case that has considerable danger, and 
he would ask for certain authority, and that 
is early in the procedure. Home office 
won't give that authority at that time. | 
think we have all seen as the plaintiff's 
lawyer gets closer to the courthouse the 
more the value of the case goes up as a 
general proposition, and then when we are 
at the courthouse steps we will then get an 
authority, which we had asked for earlier, 
which isn’t high enough at that time to 
settle the case. I think we have all expe- 
rienced that, and I think that is the con- 
verse of the situation that Mr. Rowe men- 
tioned, and I believe there are times when 
early settlements on the recommendation 
of trial counsel could save the company 
money. 

There is one other thing I want to com- 
ment on. We have had the view of the 
home office attorney and the trial lawyer. 
There has been no particular reference to 
the men in the field. The trial lawyer has 
as his tools the law and the facts. The facts 
come from the man in the local office who 
goes out and does investigation. I think 
most companies I have had the pleasure ol 
representing do an excellent job of investi- 
gating, but there are some that fall down. 
I have been rather amazed at the fidelity 
that the local investigator showed toward 
preparing a case for trial, considering the 
low salaries that some of them are paid. | 
think that the claim departments probably 
are the lowest paid departments in the in- 
surance industry, but I think this is true: 
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that many companies overlook the fact that 
you would save a_ considerably large 
amount of money by adding to their local 
staff and giving the men in their local of- 
fices enough time to properly prepare cases 
on the facts because when we get in the 
courthouse I do not care how good a trial 
lawyer you may be the only thing he has 
as a weapon against the opposition is a 
better prepared case, and your preparation 
of the facts, which is the thing that wins 
most lawsuits, must come from your local 
office, and when you don’t have an ade- 
quate staff in your local office and when 
you don’t give your local office enough 
time to prepare the case on the facts you 
will find your facts are frequently over- 
looked or not fully enough developed, and 
a little more time and little more prepara- 
tion might make a vast difference in the 
ledger thai the company has to show. 


MODFRATOR CAREY: There was a 
previous question discussed here, and I be- 
lieve I commented on it considerably my- 
self, and it has not been fully answered by 
trial counsel, and that is with reference to 
their attitude toward the practice, which 
many of us follow, of permitting our local 
claims attorneys in certain areas where we 
have competent men to file pleadings and 
hold the file up until close to trial time. I 
commented on the dangers of it. 

Mr. Christovich, would you like to take 
a crack at that? 


MR. CHRISTOVICH: I discussed this 
with Tiny. I think I certainly speak for 
Tiny and I think I speak for a vast ma- 
jority of trial attorneys when I answer Pat 
Carey in this manner. This is something 
new to me. It doesn’t happen in my juris- 
diction. .I am somewhat amazed to know 
it happens in other jurisdictions. That is 
the practice of the local claims man or lo- 
cal claim attorney, when a case is filed, of 
going into court and filing some sort of 
pleadings to hold it. It may be a demurrer, 
as you call it in some of the common law 
States, or an exception, as we call it, or an 
answer, and it seems to me that this is a 
most dangerous situation. He goes in and 
files some sort of pleading. The trial coun- 
sel, if the case isn’t settled, is ultimately go- 
ing to be held responsible for the trial of 
that case, and yet the man who ultimately 
is going to have to pass on that case and try 
it before a judge and jury already has had 
some part of his work performed by some- 
body else. 
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* The only analogy I can think of at the 
moment is a skilled surgeon going in and 
operating on some man and taking out 
about four feet of the intestinal tract, and 
then stopping and going down to get a cup 
of coffee, and asking some other surgeon 
to look at the man to see if he wants to 
take something more out. Certainly that 
never would be endorsed by the surgeons, 
but that is what is happening here. 

I think it was Omar Khayyam in the 
“Rubyiat” who said, “The moving finger 
writes; and, having writ, moves on; nor all 
your piety nor wit shall lure it back to can- 
cel half a line, nor all your tears wash out a 
word of it,” and that is exactly what trial 
counsel finds when he looks up the record 
and finds that somebody else has already 
filed some pleadings which he _ himself 
wouldn't have filed in the first instance, 
and yet it is there in the record, and we 
all, as trial counsel, know that once you 
place certain figures in the record the mov- 
ing finger has writ, and we can’t do any- 
thing about it. 

If the file was given trial counsel in the 
first instance, he would never perhaps, 
have filed that sort of pleading, so I, in 
answer to Pat Carey, would say that is a 
most dangerous situation, to have one at- 
torney going into court and filing some- 
thing just to hold the matter in abeyance 
while, perhaps, he tries to make a settle- 
ment, and then when the settlement isn’t 
made to turn it over to trial counsel who 
then has to accept and endorse things he 
has done, when, if it was turned over to 
him in the first place, he might have gone 
about it in a different way. There may be 
certain exigencies and certain good reasons 
why home office counsel feel that should 
be done, but my honest suggestion is if it 
is the type of case that ultimately is going 
to be tried at least it seems to me local trial 
counsel should be given an opportunity to 
discuss the matter with the claim man to 
see what kind of pleadings he is going to 
start off with. 


MR. EDGAR A. NEELY (Atlanta, 
Georgia): About ten years ago an insur- 
ance carrier for the Atlanta Coca-Cola Bot- 
tling Company was sued by what is known 
as the Fulton County Bar Association, 
which wasn’t the Atlanta Bar Association, 
but sort of a fly-by-night organization, for 
practicing law illegally. The insurance car- 
rier was made a party. It created a lot of 
disturbance in Hartford and elsewhere, and 
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we had many conferences with the Coca- 
Cola people and with the insurance car- 
rier and I was finally able to get the suit 
dismissed, since which time whenever we 
want a little more time in which to settle 
the local adjuster asks us to get an exten- 
sion of time for filing pleadings so that he 
can adjust, if possible, and that practice, 
which looked so dangerous at that time and 
which did not become so, is yet dangerous 
from the standpoint the practice may be 
the subject matter of further litigation by 
Bar Associations if a man, who isn’t really 
a practicing lawyer, but is an adjuster, un- 
dertakes to file pleadings. 


MODERATOR CAREY: I would not 


underrate the danger. I expressed that- 


thought myself, but insurance companies 
are taking a calculated risk. We know we 
are taking that calculated risk. We certain- 
ly would not take that chance if, as Mr. 
Christovich said, we knew the case was ul- 
timately going to trial. No insurance com- 
pany would attempt that. It is in this mass 
of papers, small cases, in which you know 
that the case will be settled long before it 
goes to trial or you are so positive of it 
that you do sometimes follow that practice. 


MR. LAURENT K. VARNUM (Grand 
Rapids, Michigan): Some suggestion has 
been made here earlier that oftentimes the 
file isn’t truly representative of the facts, 
that is to say, the file is too favorable. 
That, perhaps, may have some effect on the 
increasing value of settlement as the case 
goes on and the trial lawyer begins to learn 
the real facts. 

I think, perhaps that stems somewhat 
from the enthusiasm, the proper enthus- 
iasm, of the investigating adjuster to ob- 
tain the most favorable statement he can 
from the witnesses, and, of course, that is 
perfectly proper because when the trial 
lawyer goes to trial and he confronts a wit- 
ness with the statement he wants the state- 
ment to be as favorable as possible. 

I am sure we have all had the experience 
of reading an investigator’s report and find- 
ing a statement attached and then a resume 
of that statement. He states that, and so 
on, and so forth. It seems to me, if I may 
make this suggestion, that desire of the trial 
attorney would be considerably benefitted 
if in addition to taking the statement from 
a witness the investigating adjuster would 
also in his report give his general impres- 
sion of the witness and tell all the facts 
that he anticipates that that witness may 
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testify to. I have frequently found that 
situation where we will have a very good 
statement from a witness, but when the wit- 
ness gets on the stand we find there are 
facts which he has, which are not in the 
statement, which are adverse or which are 
colored by the statement in a more favor- 
able manner than they are given on the 
stand. 

I think if the adjuster would proceed to 
get a favorable statement, but in addition 
would make a fair appraisal of that witness, 
both from the factual and attitude stand- 
point of the witness, it would be of assist- 
ance to the trial attorney. 

I have one question. ‘There has been con- 
siderable discussion and I think general 
agreement that verdicts are growing quite 
a bit larger. My question is directed to 
home office counsel, and it is an inquiry as 
to whether or not the fees of trial attorneys 
have shown a similar tendency. 


MR. GRAHAM: The answer is yes. I 
will say this: It just happens I do see all of 
the fees that come into us. You are prob- 
ably the last group to catch up with eco- 
nomic conditions, but you have caught up. 


MODERATOR CAREY: Gentlemen, 
time is getting short here because we all 
want to get out on time, but I do want to 
call upon at least some of the very mild 
mannered and reticent people that have 
been sitting here this morning who have 
said nothing at all, and that is some of the 
home office counsel in the audience. You 
realize as to all these questions thus far it 
has been Royce Rowe or Mr. Graham and 
I that have had to answer. These other 
gentlemen have sat without any particular 
worry at all, no questions being put to 
them. 

Where are there some home office coun- 
sel? Henry Nichols, give it to them. 


MR. HENRY W. NICHOLS (New 
York): Those of us responsible for keeping 
a record of our litigation in a large insur- 
ance company have many more cases, I 
think, than the most successful practicing 
trial office anywhere in the country. We 
have literally thousands of them. It is most 
important—it certainly is from the execu- 
tive level down in my company—that we 
know exactly where our cases are current: 
ly and continuously. 

It has been very difficult for us at times 
to keep our docket up. I took a page out 
of a law firm where I worked many years 
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ago where we ran about 3,500 cases in the 
office, and the senior member of that firm 
insisted that every client be given a note 
at least once in thirty days of the progress 
of his case. I have adopted that in my of- 
fice, and with the fidelity, surety and prob- 
ably suretyship lines we have had very lit- 
tle difficulty. About seven years ago we 
went into the casualty business, and appar- 
ently their lawyers are trained a little dif- 
ferently. We are having great difficulty 
getting regular reports that come frequently 
enough to enable us to keep up our docket 
the way we would like to keep it up, and 
we have been trying to insist that we have 
a monthly note of about four lines, suffi- 
cient for us to enter into a docket that the 
case is at issue, answer has been filed, wit- 
nesses interviewed, and so forth, to show 
the progress of the case. On the larger cases 
it isn’t enough to say, “There has been no 
progress since the last monthly report,” 
because sometimes your file grows about 
that thick. We would like in our organiza- 
tion a very brief monthly report of the 
progress of each case, but we are meeting 
great objection to that. Not long ago I got 
a bill for $75 from one firm and it simply 
said, “For making out monthly reports.” 
I wrote back and told them I didn’t expect 
them to do anything free, that that work 
was supposed to be paid for, but was to be 
charged in with the respective cases. 

I am not sure I am right, but I would 
like to hear from this excellent audience. 
Is it practical in these trial offices or is it 
expecting too much that we will have three 
or four lines once in thirty days on each 
case? 


MODERATOR CAREY: I couldn't 
help but think here all morning when trial 
counsel were giving some of these local 
claim adjusters a going over about the con- 
dition of their files and the lack of in- 
formation that was in them, and so forth, 
I was just thinking about how we in turn 
might turn the heat on here and tell some 
of these trial counsel out in the filed how 
our files look to us when we review them 
and the lack of factual information we 
have. You can go through some files and 
you wonder whether the lawyer has died or 
whether the case has been dismissed. 


PRESIDENT LLOYD: First of all, I 
would like to say if the company is going 
to pay for legal services by weight let us 
follow Henry Nichols’ sugestion. However, 
I would like to say I think you have dif- 
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ferent problems depending on whether you 
are in a large city or in a smaller com- 
munity. 

I do think in order to keep companies 
advised you must acquaint them promptly 
with any change that has developed. I can 
also see from the companies’ standpoint 
that at the end of the year they are delf- 
initely interested to know what the value 
of a case is for reserve purposes. 

However, if you do it by the month you 
are cluttering up the files in the metro- 
politan offices and are running up over- 
head, which isn’t paid for, and I would 
like to say that not more than every six 
months should be, if people are on the job, 
enough to keep the home office counsel ad- 
vised as to what is going on. Of course, if 
the matter is getting hot, and you have 
some changes, you should notify them im- 
mediately, and maybe use the telephone, 
and I don’t own too much of A. T. & T. 


MR. ROGER A. LACOSTE (Montreal, 
Canada): I agree with Mr. Lloyd’s remarks. 
As far as I am concerned, if I have to give a 
monthly report it would mean at least five 
hundred letters to write out, which is quite 
a job, even if they are short. 

My suggestion as to this problem is that 
the head office counsel should tell us in 
the field what they expect; a monthly re- 
port, a bi-monthly report, or tell us they 
want to be notified when there is a change. 
That is the first point. I think the head of- 
fice counsel should tell what they want. 

The second responsibility is with trial 
counsel, and I have adopted a method 
which has proved successful! that is, notify 
them in your correspondence what you in- 
tend to do. That is, if you report no change 
for the next three or six months, indicate 
so in your letters so that the home office 
counsel can also record the delay. Under 
usual circumstances I do not recommend in 
my office more than three months, but we 
have a peculiar situation in Montreal, Can- 
ada, where a case waits two years before 
coming to trial, and in those cases I indi- 
cate, “This case is in abeyance for two years 
and it is useless to expect any correspond- 
ence before 1952. However, if there is any 
change or if there is any possibility of set- 
tlement, I will let you know in the mean- 
while and let you know what has develop- 
ed.” I think by conducting a file that way 
we should satisfy home office and avoid 
writing five hundred letters a month. 

A voice: It seems to me we have hit a 
new field that the Association could de- 
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velop: a relationship between trial attor- 
neys and home office counsel. We can 
build up confidence between our offices 
and your offices and a lot of these diffi- 
culties could be avoided. 

My suggestion is this: that on the regis- 
tration there is no indication of the com- 
pany we represent. Home office counsel 
has rather a large staff sometimes. If pos- 
sible, the trial attorney should have a 
chance to come to us and unburden himself 
about some adjuster, and so forth, and we 
can take that home without anything in 
writing and do something to remedy the 
situation. 

We can’t visit all of the trial offices of 
trial counsel in their home cities, but we 
can come here, and we do want to make 
ourselves available for any kind of critcism 
or help we can get from the men in the 
field. 

Perhaps home office counsel can do their 
part in seeing that more home office coun- 
sel come here and that would encourage 
trial counsel to come here. 


PRESIDENT LLOYD: I have not had 
the benefit of the judgment of the present 
members of the Executive Committee, but 
I would like to say to the gentleman’s sug- 
gestion that one of the things we are striv- 
ing for is a cordial relationship between 
home office counsel and trial lawyers, but 
we also want to be very careful this organi- 
zation isn‘t placed where we will have some- 
one coming here and making a nuisance 
of themselves to home office counsel. We 
appreciate having all home office coun- 
sel here, and want to treat you as human 
beings, and also want you to have a good 
time and not be molested by a lot of apple 
polishers. 


MODERATOR CAREY: The very pol- 
icy and nature of this organiaztion, as you 
all know, underwent a change some years 
ago, and because of that very fact, and I 
think the new policy has been well main- 
tained, and I do not believe that it will be 
broken down if we all remember that the 
things that you are to discuss with home 
office counsel are the trials and tribula- 
tions you have with their cases and not 
the matter of getting some new business. 

I think we had better call this to a close. 

George Orr had something he wanted to 
say in connection with home office counsel. 


MR. GEORGE W. ORR (New York, 
New York): I happen to be a combination 
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of the Deep South and the North, so I am 
halfway between in this discussion. 

The thing I have wanted to say is that | 
am disturbed over this third letter that 
Tiny mentioned, where we get the opinion 
of the lawyer who has gone over the merits 
of the case and he has told us that on the 
merits we should not make a settlement at 
all, or certainly should make a very low 
settlement, and then that third letter comes 
in after we have pursued that policy for 
some time, after we have spent a lot of 
money in preparing the case, and that let- 
ter says, “It is very difficult. We do not 
think we have a good case. I can settle 
this for fifty per cent. You had better set- 
tle it now.” 

That indicates to me that we are losing 
confidence in our judicial system. We talk 
about runaway verdicts and large verdicts 
so much that we are getting a little afraid. 
I think that is reflected in higher settle- 
ments to a considerable extent, to a greater 
extent than it is reflected actually in higher 
verdicts that are coming through. 

We have instances, and other companies 
do, in which we can’t afford to settle a case 
on a fifty per cent basis unless there is just 
so much evidence against us that we think 
there is no chance for a successful trial. 

As an example, we have had three cases— 
many more—but three I have in mind, in 
three completely different sections of the 
country, where a hangar has been burned 
down and there were 17 or 20 planes in 
that hangar. Those planes are worth from 
ten to twenty thousand dollars apiece. The 
coverage comes under what would be in 
automobiles a garage keeper’s policy. In 
our language it is the hangar keeper’s pol- 
icy. If we are to become the insurer of that 
$100,000 worth of planes just because they 
were burned up in our hangar keeper's 
place, then we have to get a very different 
premium than we are getting now. In each 
of those instances we felt satisfied in the 
home office that there were merits, that we 
should win that case, and our lawyers in 
the field—and they were competent law- 
ers—felt that way about it, but just before 
the trial we got this letter that Tiny talks 
about saying that because juries are bad 
here—they are bad everywhere as far as | 
can see—because of peculiar circumstances 
here and because of this and that and the 
other thing perhaps it would be better to 
settle this for fifty per cent rather than to 
try it, not saying there was any difference 
in the evidence, not saying there was any- 
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thing different, except that they didn’t 
think they could get justice in our courts. 
That is a serious thing. It is playing in the 
hands of those people who were mentioned 
yesterday. Our bureaus in Washington are 
trying to take everything away from the 
courts and the lawyers. They would make 
an operator of anything an insurer. They 
are trying to undermine our courts by im- 
posing liability, as they have done in con- 
nection with formal international treaties, 
and we are playing into their hands when 
we haven’t got the guts, if we think we 
should win, to go in and try these cases. 
Two or three of those hangar cases have 
been disposed of successfully. In one in- 
stance we had three separate suits, and we 
defended each of them and got a defend- 
ant’s verdict. In another case we got a de- 
fendant’s verdict, where there were two 
or three consolidated suits, and that scared 
off the rest, so what I am trying to say is 
this: let us restore our confidence. If we 
prepare a case well, if we have the facts 
that should carry a verdict, let’s stop this 
running because you are building up set- 
tlements, you are runnnig down our system 
of justice, you are not giving it a chance 
to function, and we are winning a very 
large majority of these cases that we should 
win. We can still get defendant’s verdicts. 
That was the point I wanted to make. 


MODERATOR CAREY: We now will 
have to call the meeting to a close and I 
turn the meeting over to Mr. Dodd. 


MR. DODD: Gentlemen, I am sorry Mr. 
Carey has had to shut off perhaps a few 
more questions that would have been in- 
teresting, but we have promised to get you 
out of here. 

I just want to repeat something that I 
said at the close of yesterday’s forum. Your 
Open Forum Committee is already going 
to work on next year’s program. I believe 
you gentlemen have enjoyed this one. I 
hope you have. Frankly, it was something 
of an experiment. We thought we would 
see whether there was any profit and pleas- 
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ure in the exploration of these problems. 

We want to give you programs next year 
and in the years to come that you men want 
to come here to hear. If you have enjoyed 
this one, we would like to know it. If you 
have any suggestions for future programs, 
we would particularly like to know about 
those and particularly those that might 
come within this sort of a practical field. 

It is easy enough to arrange forums in 
which learned papers on various phases ol 
the law are presented, but we would like 
to give you the practical sort of thing that 
you people would like to have, and your 
suggestions for next year will be very much 
appreciated. 

I want to thank sincerely Mr. Christo- 
vich, Mr. Gooch, Mr. Rowe and Mr. Gra- 
ham for the very fine and efficient way 
that they have done their part of this pro- 
gram. 

We stand adjourned. 


SATUDAY, JULY 8, 1950 
9 O'clock A. M. 


PRESIDENT LLOYD: The second gen- 
eral session of the 23rd Annual Conven- 
tion is now in session. 

The vast amount of litigation connected 
with insurance is on casualty matters. How- 
ever, fire insurance problems are always 
present even though comparatively little 
litigation arises therefrom. Notwithstand- 
ing a recent article written by a biased 
author that was and is so inaccurate that 
it is not worthy of a reply, your program 
committee thought we should hear from 
the fire insurance part of the industry. 

The gentleman who is now going to ad- 
dress you has an experience that is world- 
wide and his judgment is respected by both 
companies and the public. 

I am very pleased to present Mr. Alf T. 
Persson, President of Toplis and Harding, 
International Adjusters, and President of 
Wagner and Glidden, who will address 
you on “Some Aspects of Fire Loss Ad- 
justments.” (Mr. Perrson. (Applause). 
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“Some Aspects of Fire Loss Adjustments” 


By Aur T. Persson, President 
Toplis and Harding, Inc. 
Wagner and Glidden, Inc. 

Chicago, Illinois 


a cos the past forty years the under- 

writing of fire insurance in America 
has grown and evolved in giant strides, 
keeping pace with and meeting the needs 
of the astonishing industrial expansion of 
the same period. During most of that time 
it has been my privilege to observe and par- 
ticipate in that evolution in the pursuit 
of my life work as a fire insurance adjuster. 
As such I have seen a similar development 
in the technique of fire loss adjustments 
from a comparatively simple and rudimen- 
tary process to a highly complex line of 
endeavor, requiring a definite degree of 
skill, versatility and adaptability. 

It is my purpose to review with you some 
phase of that development in the light of 
my own experience in the adjustment field. 

It has been said that the adjustment of 
fire losses, like the practice of law, is not an 
exact science. Call it what you will—a pro- 
fession, vocation, or business—I have been 
asked to define what I consider to be the 
necessary qualifications which the success- 
ful adjuster should possess. 

This is not a simple question to be easily 
answered. I am sure there is no definite 
answer, except one, and that is this. He 
must be convincing that honesty in thought 
is his sole motive in dealings with the in- 
sured. 

I have also been asked why, and how, 
I came into this line of work. For what 
it may be worth I can tell you that as a boy 
it was my ambition to be a plumber but I 
ended up as an insurance adjuster. About 
thirty-five years ago I was so fortunate as to 
come under the patronage of Mr. Thrasher 
Hall, undoubtedly one of the great people 
of his time and one of the leading adjusters 
in the country. Mr. Hall said then to al- 
ways remember that insurance companies 
expected their adjusters to search for rea- 
sons to recommend the payment of all 
honest losses, and not for reasons contrary. 
That this is the desire and attitude of fire 
insurers today is, I think, forcibly reflected 
in the recent report of fourteen representa- 
tive groups of fire insurance companies; 
that of more than one million fire and ex- 





tended coverage losses reported in 1949 
only two hundred and six, or approximate- 
ly 2/100 of 1%, were in suit as of Decem- 
ber 31, 1949. 

It is, of course, self evident that these 
figures are not conclusive as there were 
undoubtedly suits having to do with losses 
occurring in the year 1949 which were fi- 
nalized prior to December 3lst; also that 
some suits in respect of 1949 losses were 
filed subsequent to December 31st of that 
year. It is my contention, however, that 
this presentation is sufficiently accurate to 
demonstrate that no matter what may be 
the precise total of law suits brought 
against Fire Insurance Companies, having 
to do with claims of policy holders, the 
total number, be what it may, can only rep- 
resent an infinitesimal part of a percent of 
the total number of losses promptly ad- 
justed and paid. 

Mr. Hall attempted to teach me how and 
what to study, and he said above all else 
to realize that had I all the technical know!- 
edge in the world the same would be of no 
benefit in the adjustment of a loss unless, 
by a proper presentation thereof, I were 
able to come to a successful agreement with 
the insured. 

Mr. Hall had me spend my nights study- 
ing commercial law. He said this was im- 
portant in order that I should recognize the 
time and the place I might be in need of 
legal counsel, and incidentally, he said to 
be careful that at this point I conclude my 
studies of that subject. 

For a young man coming into this work 
I was doubly fortunate in the time of my 
apprenticeship. In those years Chicago In- 
surance Agencies all had their favorite ad- 
justers to whom they referred loss adjust- 
ments, consequently very often in a large 
loss involving several agencies and many 
companies, we would have as many as [il- 
teen adjusters on a single case. I was per- 
mitted to come along and sit in the meet- 
ings. Thank goodness I had sense enough 
in those days to remain reasonably mute 
and was, therefore, permitted to schedule 
and list the policies involved. I have sched- 
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uled thousands of policies in my time, but 
the important fact is that from each and 
every one of these older and experienced 
men I learned something. It was a wonder- 
ful school, the best in the world, one that 
no amount of book-learning could ever 
equal. 

Unfortunately in the best interests of the 
business of insurance and of the insured, 
the number of adjusters in even the larger 
cases is now limited to possibly two or 
three, generally the seniors, therefore al- 
lowing little opportunity for a younger 
man becoming apprenticed permanently 
to a senior. In the meetings at which I was 
permitted to sit I heard what they said, 
how they said it, and I think more import- 
ant possibly, learned what not to say. Talk 
about not needing a brick wall to fall on 
one—ten or twelve lifted eyebrows, with fa- 
cial expressions not describable as being 
particularly sweet—would quickly put the 
young man in his place. 

In my early days the adjustment of losses 
in Chicago was a rugged life. At that time 
we had a goodly number of what we might 
term politely to be—losses of questionable 
origin. —They were varied in character, de- 
pending upon the method employed and 
on the nature of the product involved; also, 
depending on necessity the evidence re- 
maining after the fire might be nil in one 
extreme, and in the other extreme an entire 
stock of merchandise could remain so badly 
scorched as to be of absolutely no salvage 
value, but could still be evidence for pur- 
pose of inventory. Stocks of clothing were 
often entirely accounted for, garment for 
garment in evidence. However, careful 
analysis of the stock might indicate that 
the sizes were such they must have been 
intended exclusively either for midgets or 
men of extreme girth at the belt line. 

At that time we had in Chicago a num- 
ber of Public Adjusters (that is adjusters 
who, upon the insured‘s agreement to pay 
them a fee, purported to represent their 
interests) as ingenious a group as you could 
find anywhere in the country. It seemed 
their main purpose in life was to make it 
tough for Company adjusters, and there 
was never a dull moment. They ran you 
ragged in the daytime and kept you awake 
at night trying to think out what they were 
up to in their latest move. 

The National Board of .Fire Underwrit- 
ers, working in conjunction with the pub- 
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lic authorities, have, I believe, reduced to a 
minimum the number of such losses of 
questionable origin. Two or three of the 
“torches” were put away in jail for life, and 
this rather put an end to the era of the pro- 
fessional “torch.” 

Dealing with the standard policy, in use 
prior to the one adopted in 1943, it was 
sometimes necessary at the outset to re- 
quest a non-waiver agreement if the insured 
was not the sole and unconditional owner; 
or if the property was personal and encum- 
bered by a chattel mortgage; in order that 
the facts be first ascertained for submission 
to the Insurer before the adjuster discuss- 
ed the Company’s liability. I am sure that 
very often the insured was inclined to be- 
lieve the adjuster over-technical in request- 
ing such agreement, particularly in view of 
the fact that in every case in which I have 
been interested the insurer always paid the 
insured’s honest loss irrespective of any de- 
fense for which they could contend by rea- 
son of policy terms and conditions. 

I have always been of the opinion that 
the appraisal of a loss is something to be 
avoided except as a matter of absolutely 
last resort. Too often losses were appraised 
by reason of the fact the representatives of 
the insured wished to avoid taking the re- 
sponsibility of effecting a proper settle- 
ment. They therefore threw us into an ap- 
praisal, if they could do so, for the sole 
purpose of endeavoring to establish a loss 
far in excess of a sum they knew to be just 
and reasonable. 

When the insured and the company ad- 
juster were unable to agree as to the 
amount of the loss, the insured generally 
was just as dissatisfied after an award sub- 
stantiating the views of the adjuster as he 
was at the time they failed to agree. An 
award of appraisers substantiating the 
views of the adjuster was and still is, in 
the light of public relations, a hollow vic- 
tory. I am certain that all of my colleagues 
agree with me that if we are unable to agree 
with the insured on the adjustment of a 


proper loss, and there is a doubt in the in- 
sured’s mind that he has been honorably 
and fairly treated, the consequence is one 
of the most worrisome aspects of this pro- 
fession. Fortunately such situations are few 
and far between. 

The purpose of an adjuster is to reach an 
equitable agreement with the insured. 
When he fails to do so he is usually in the 
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position of becoming unpopular with both 
the insurer and the insured. His prestige 
with his principal decreases in ratio to the 
number of assignments he handles which 
terminate either in appraisal or litigation. 


Fortunately times change; conditions 
change; people change; always for the bet- 
ter. In this day and age the younger ad- 
juster rarely meets with the problems which 
to me were a part of everyday life. I be- 
lieve, however, it is reasonable to say that 
our work is today just as interesting and 
fascinating as it always has been, although 
probably far less exciting than it was in 
what we old timers like to think of as “the 
old days.” 

I have lived in two generations of this 
business and, therefore, feel that I am 
qualified to honestly say that the adjuster 
of today is a far more knowledgeable man 
than was his counter-part of thirty years 
ago. The business of insurance today is 
much more complex than it was then, what 
with Use and Occupancy Insurance, Busi- 
ness Interruption Insurance, Profits and 
Leasehold Value Insurance, all of which 
were unheard of in my early experience. 

In this day we deal not only in bricks, 
mortar, merchandise, and other material 
things, but, for example, in the adjustment 
of a Use and Occupancy loss, the funda- 
mental principles are concerned with the 
earning ability of the insured’s property. 
The adjustment of a Use and Occupancy 
loss therefore involves not only the practice 
of accounting, but necessitates also consid- 


erable research work; a general knowledge - 


and study of the insured’s particular busi- 
ness and its importance in relation to such 
industry or business as a whole. 

I have been interested in adjustments 
where there is absolutely no past expe- 
rience; the loss involving new equipment 
and process not as yet in operation; ne- 
cessitating that we judge the future not by 
the past of the insured’s experience but by 
that of others in like kind of business; by 
experience of the trade in general and 
utilization of published business indexes 
as a barometer. 

The Use and Occupancy policy also cov- 
ers in addition to the loss of profit and 
fixed expenses any expense incurred by the 
insured in a reduction of the loss which 
would have been otherwise sustained. 

The adjuster has the responsibility of 
determining whether or not it is to the 
best interest of the insurers and the insured 
to incur such extra expense in resuming 
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operations temporarily, or whether it would 
be better to exercise only ordinary every. 
day endeavors. While at times the adjust- 
ment of such losses can be a bit worrisome, 
you may be sure they are always interest- 
ing. 

Now with practically the universal use 
of the 1943 New York Standard Policy pro- 
viding coverage in respect of the insured’s 
interest, no matter what that interest might 
be, there will be less need of non-waiver 
agreements. However, there is and will be 
more need of your advice as to how that in- 
terest can be valued in dollars and cents. 

Insurable value based on sole ownership 
usually presents no particular complica- 
tions; however, I call your attention to 
some other insurable interests in property 
which we jointly must evaluate from time 
to time. These could include that of a 
joint tenant; that of a tenant in common; 
the respective interest of vendor and ven- 
dee; mortgagor and mortgagee; lessor and 
leasee; bailee and bailor. 

In these days of high values, coupled 
with the fact that most policies are written 
with extended cover endorsement, so-called 
windstorm catastrophe losses are not in- 
frequent in many sections of our country. 
It would be impossible to cope with the ad- 
justment of tens of thousands of individual 
losses with any degree of competent serv- 
ice to the policy holder, were not the ad- 
justment profession geared to handle such 
situations. 

Today we have four insurance company- 
owned adjustment organizations, all of 
them capably managed and competently 
staffed. We have the National Association 
of Independent Adjusters, with the purpose 
and aim of guiding the activities of those 
engaged in the independent field. In the 
event of catastrophe losses we have the 
assistance of the National Board of Fire 
Underwriters and the Mutual Loss Re- 
search Bureau. The advice and counsel of 
their general adjusters is given impartially 
to all concerned; the company-owned bu- 
reaus, privately owned bureaus such as our 
own, and independents alike. From every 
viewpoint the interest of the insured, the 
interests of the insurer, and the public 
which it serves, the adjustment of losses 
through the years has kept pace with the 
high standards maintained in the business 
of insurance. — 

I am glad it has been and is my life’s 
work for it has been my privilege to meet 
and do business with a great many wonder- 
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ful people. For every one difficult and un- 
reasonable insured there have been a thous- 
and and more whose honor and integrity 
could never be questioned. I am sure a dis- 
cussion such as this should give considera- 
tion to the fact that the vast majority of 
loss adjustments are no more and no less 
than ordinary business transactions, and 
the details thereof about as interesting as 
would be a discussion concerning any prob- 
lem involving the principle of mathe- 
matics. 


PRESIDENT LLOYD: Thank you very 
much, Mr. Persson. 

During the last war the next speaker was 
a Colonel in the ammunition section of the 
United States Army, where he worked very 
closely with all branches of the armed 
forces, even before the unification of the 
services. He is the one man who has had 


“Underwriting of Risks Within 
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clearance to see any of the records of the 
Atomic Energy Commission except those 
showing the size of our stock-pile of bombs. 
Presently, Col. Stratton is the Supervising 
Chemical Engineer of the Travelers Insur- 
ance Co. of Hartford, Connecticut. Certain 
people are endeavoring to scare business on 
the effects of atomic energy. Our speaker 
is one man in authority who knows the 
amount of bunk that is being put out. 
Because of his liaison work between the life 
insurance industry and the Atomic Energy 
Commission, he has recently been elected 
an honorary member of the Home Office 
Life Underwriters Association. I am happy 
to present Col. Reuel C. Stratton who will 
speak on the subject, “Underwriting of 
Risks Within Plants of United States 
Atomic Energy Commission.” Col. Strat- 
ton. 


Plants of United States Atomic 


Energy Commission” 


Cot. Revet C. STRATTON, Supervising Chemical Engineer 
Travelers Insurance Company 
Hartford, Connecticutt 


Mr. President, Members, Guests and 
Ladies: I felt rather humble in accepting 
an invitation to speak before such a group 
of august persons, but I remember the 
number of times when I have sat in a wit- 
ness chair and had my professional opinion 
shot full of holes, and I thought it might 
be nice, at least for once, to be able to say 
something and let you decide whether you 
like it or not. 

I shall try very hard not to overlap Dr. 
Pollard, who I believe will tell you more of 
the intimate hazards primarily arising 
through the use of handling of materials 
which will come under the heading of so- 
called nuclear energy. 

As your President said, I have a number 
of hats, as I chose to call them. I have 
one hat when I am doing a little insurance 
work, I have another hat which I wear 
when I am liaison representative between 
the life insurance industry and the Atomic 
Energy Commission, and another hat as a 
Life Underwriter, which I haven't as yet 


tried on for size, but the hat I wear at 
the present moment is the one I use as the 
sole liaison representative between the life 
insurance industry and the Atomic Energy 
Commission. 

It would be very easy to say to you that 
the underwriting of risks within plants of 
the Atomic Energy Commission is no differ- 
ent than the underwriting of risks any- 
where because in reality that is a true state- 
ment. 

However, the dropping of the [first 
A-bomb and the second one in Japan and 
certain subsequent tests opened up a few 
concepts of chemistry and physics and 
changed our perspective, shall we say, of 
what constitutes life and life forces. 

It became common knowledge—and any- 
one can go to the library and get the 
classified information—that fission and 
fusion have been going on for a long num- 
ber of years, that you and I have to have 
the products of these forces continually or 
we can’t live, and that all in all this pro- 
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vision for this was simply brought up to 
date and correlated in the world’s great- 
est destructive force. 

However, at that time I assure you that 
the underwriters became completely be- 
wildered. They became completely bewil- 
dered because they were wondering what 
they had been insuring during the period 
of ’40’s and the war episode—shall we say 
blindly—and I do not believe there is any 
underwriter that chooses willingly to insure 
mystery men or mystery processes. 

However, that was what was done, and 
it was done generally on the basis of guess- 
work. Life ratings were quoted out of 
somebody’s head and the number of dol- 
lars extra per thousand, sometimes individ- 
ually and sometimes on a blanket basis 
right across a whole project. 

I think it might be well to give you an 
idea of the size of the risk which must be 
contemplated. 

I will ask the President to help me hold 
this up long enough, I hope, so you can see 
it, a sadly outmoded map of the United 
States, in that there should be twice as 
many blue lines there. Starting with Oak 
Ridge here, there is Brookhaven, Argonne, 
Iowa State, Miamisburg, Los Alamos and 
Hanford, and into each one of those are 
running these blue lines, and there are 
more of them which are component con- 
tributing organizations. 

It must be remembered that the limit of 
the risk is not the limit of the actual oper- 
ation. 

Oak Ridge, for instance, is a community 
of 100,000 people roughly. Argonne, while 
not so large, and Brookhaven, still have go- 
ing in and out of them these component 
parts, so that country-wide you have a great 
number of lives involved and a great or, a 
better word is, a sizeable manufacturing in- 
dustry. 

For instance at Hanford I have to con- 
tinually remind myself I see classified proj- 
ects and I must describe them in an un- 
classified manner. At Hanford you have a 
manufacturing operation for the produc- 
tion of plutonium by nuclear reactors 
which stretches for miles along the Colum- 
bia River. 

In order to have such an institution, ob- 
viously you have to have a town site. The 
town site must be built and must be op- 
erated and must contribute all of the 
normal town site facilities that any com- 
munity in any other part of the country 
needs in carrying on its day-to-day work, 


INSURANCE COUNSEL JOURNAL 














October, 1950 





the only difference being that the objective 
in such a town site is to provide the man- 
power for carrying on one definite classi- 
fied project. 

The same applies to Oak Ridge, which 
is by far and away the largest of the Atomic 
Energy Commission installations. Here we 
have three large manufacturing sites and a 
comparable town site involving somewhere 
between eighty and one hundred thousand 
population. 

Los Alamos, New Mexico, is by far and 
away the most integral of the installations, 
and here aagin you are faced with some 
10,000 souls living up on a high plateau, 
cut off from the rest of the world, you 
might say living an existence which is the 
closest thing to a communistic or socialistic 
environment you would want to come in 
contact with, and yet realize this is part of 
your own democratic process. 

Brookhaven, Chalkhaven, Iowa State and 
the others are chiefly laboratories engaged 
in research directed chiefly toward the in- 
dustrial application of nuclear energy. 

Obviously at the beginning of this proj- 
ect there was a need for strictest secrecy. 
There will always be, in my opinion, the 
need for a certain amount of justified se- 
curity because basically the origin of this 
project was for military purposes, and there 
will always be, in my opinion, the need for 
that in the background at least because of 
the fact that, while the cost is great, the 
best weapon is by far and away the cheap- 
est in the long run. 

However, this security, of course, frus- 
trated the underwriter in his need and 
seeking for knowledge upon which to base 
his outlook as to whether or not the busi- 
ness would be acceptable. As I said, under- 
writers do not choose, if they can avoid it, 
to insure mystery men. 

On a life risk, as most of you know, you 
underwrite on several bases: moral, mental, 
financial, physical and, last but not least, 
the industrial category, and many times the 
industry category from the underwriter’s 
standpoint is by the far the most important, 
and that was the one item in the security 
program which was the most difficult to 
fathom. 

Job titles in Atomic Energy Commission 
plants during wartime didn’t just mean 
anything. Everybody was an operator, ev- 
erybody was just classified like technician 
first, second, third, fourth and fifth class, 
and simply to confuse the issue workers 
were not permitted to divulge their job 
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title, but when realizing the need for insur- 
ance, as they did, and many of them for the 
first time financially able to purchase insur- 
ance in larger amounts than heretofore, they 
expressed their desire to obtain such in- 
surance and then found that they couldn’t 
get it cheaply because they couldn’t tell 
what they were doing, or they didn’t take 
the policy because the quotation carried a 
figure which they considered to be out of 
reason. 

The same applied to the compensation 
and liability exposures where under normal 
circumstances it is essential to obtain pro- 
cess data and accident experience. Here in 
this particular project, of course, at the time 
when it originated no accident experience 
was available and people weren't discuss- 
ing process data. However, the situation 
was a little bit easier in the compensation 
and liability phase because arrangements 
were made whereby a floating fund was 
established to take care of certain exigen- 
cies and most of the companies who took 
these risks took them on a fee basis where- 
by they were in reality operating as an 
agent. 

The inability to obtain life insurance on 
the part of certain individuals reached a 
proportion where it affected employe re- 
lations. It came to the attention of repre- 
sentatives in Congress, particularly follow- 
ing cessation of hostilities, and with the 
cessation of hostilities several companies 
attempted to penetrate the security pro- 
visions, particularly at Oak Ridge, which 
was the largest installation, and they were 
frustrated. 

Having been a technical consultant to 
the Occupation Committee of the Home 
Office Underwriters for a number of years, 
and having performed certain inspection 
functions for the Manhattan District which 
preceded the Atomic Energy Commission, 
which is the civilian component, I was 
requested to contact General Grove’s de- 
partment to determine if it wasn’t possible 
for some ways and means to be developed 
whereby security could be penetrated, and 
it required underwriting information be 
made available so that insurance could be 
furnished to the many persons who wanted 
it and who positively should be able to 
obtain it. 

Fortunately it was found that the Man- 
hattan District was most responsive to 
the approach which was made and readi- 
ly agreed to the development of the plan, 
provided it was made available to a repre- 
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sentative group of companies, that it was 
not for a few, and that the intermediary 
Would be a person acceptable to insurance 
and who would have top clearance with the 
Manhattan District. 

As a result a specific code was developed 
within the insurance industry whereby the 
mortality ratings—mind you I say “ratings” 
—not rates because this doesn’t involve dol- 
lars and cents—whereby mortality ratings 
were bracketed and coded. The same was 
done with double indemnity and waiver of 
premium benefits. This bracketing of the 
ratings was by agreement with the ten com- 
panies which formed the Occupation Com- 
mittee and was, if approved by the Man- 
hattan District, to be made available to all 
insurance companies. 

The next phase was the application of 
the code to the different plants, which was 
done by going through the job designa- 
tions of the plants and fixing to each job 
designation the coded bracketing, so that 
the insurance companies, on one hand, had 
one phase of the code, the plants for ad- 
ministration purposes, on the other hand, 
had the other phase of the code, and there 
was only one person who knew both sides 
of it, namely, myself. 

That proposal was approved by the Man- 
hattan District and was placed in effect in 
January, 1947, and has been maintained 
and continuously revised since that time 
and is working most satisfactorily. 

About a year and a half ago there was a 
joint Casualty Committee on Radiation 
established between the Association of Cas- 
ualty and Surety Executives and the Amer- 
ican Mutual Alliance to do practically the 
same thing on the casualty basis. ‘There 
was a chap from the Liberty Mutual and 
myself on a joint team acting as liaison on 
that particular work. 

That phase of the problem is relatively 
simple because it has simply produced a 
rating plan whereby any industry using 
radioactive materials can be individually 
evaluated and a rate quotation submitted. 


You will probably be interested because 
you will hear of hazards, knowing that ra- 
diation does things to people that isn’t 
good for you, if you have too much, and 
yet we all submit to X-rays, which is a 
form of radiation, to realize in the history 
of this project which involves hundreds of 
thousands of lives over the period of years 
there have been only’ two fatal cases of 
radiation. Both of those happened in the 
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Los Alamos laboratory in the early stages 
of the project and are comparable, in my 
opinion, to the loss of the same number of 
people in an ammunition plant for the 
Ordnance Department. They were war- 
time casualties. The number of cases of 
radiation burns which have happened is in- 
significant and is somewhere between 30 
and 50. 

There have been, however, a number of 
cases, which I would like to call fake cases, 
reported in the newspapers. As a matter 
of fact, I recall very vividly my first coding 
visit to Oak Ridge in January, 1947, and 
one evening at the hotel they have there I 
started to pick up a newspaper and found 
a heading “Nashville Woman Claims 
Atomic Tuberculosis,” and it went on to 
tell how this person had been employed 
at Oak Ridge and now was terribly ill with 
atomic tuberculosis. 

Another case that came to the notice of 
the newspapers was a chap who was picked 
up by some member of the medical pro- 
fession in Texas terribly ill and diagnosed 
as radiation sickness because in his history 
he told how he had worked at Oak Ridge. 

A review of these cases, however, showed 
neither of the individuals ever worked in 
the part of the plant where they could 
come in contact with any more radiation 
that you have right here, but yet, because 
they had worked in the plant, therefore, 
any ill which beset them, of course, had to 
come from an exposure to radiation. 

The most recent one of these cases to 
come to the public eye and cause hysteria, 
I am quite sure particularly to underwriters 
and also may cause some qualms on the 
part of the legal profession, was the case 
of a cancer patient in Los Angeles who had 
been diagnosed as having cancer brought 
about by uranium poisoning and gave a his- 
tory of having worked at both Hanford 
and Oak Ridge. I haven’t the complete de- 
tails of that case at the present time, but 
the Insurance Services Branch in Washing- 
ton is collecting it, and if I get it in time 
to reprint in the record I will, but I doubt 
very much from the history which has been 
given there is any foundation in fact con- 
cerning this particular claim. I say that 
because the opportunity has been given me 
to review almost unlimited records of the 
Health Protection Services. 

In all probability—and this is interesting 
from the legal standpoint—in all probabil- 
ity the A-bomb project is the first and only 
industrial project which thought about 
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health protection while they were thinking 
about the building of the manufacturing 
process. In other words, so far as I know 
it is the only case where an industrial 
health program was ahead of or compara- 
ble to the industrial project itself. The re- 
sult is that the health-physics department 
has a very complete set of records of in- 
dividual exposures, and on my last trip 
to Hanford and Oak Ridge I reviewed 
some 3,000 card records of people 
who were in the areas in which you 
might expect the greatest amount of ex- 
posure, and I didn’t find one single case 
where anyone could be considered as hav- 
ing approached a quantity which was haz- 
ardous. In fact, many of you who have 
had a chest X-ray have had a greater quan- 
tity of radiation than some of the workers 
who have been in the nuclear energy plants 
a number of years. 

However, it has given us a large number 
of life years of exposure and given us rea- 
sonable data upon which to base our under- 
writing attitude toward risks within these 
plants which are owned by the United 
States Atomic Energy Commission and op- 
erated for them by contracting organiza- 
tions. 

What the future will bring I can’t tell. I 
do believe, however, that protection and 
control will go apace with the project, if 
we are to judge by what has gone before. 
The advent of the effect of nuclear energy 
into public life will be slow, I believe. It 
probably in your lifetime and mine will be 
solely applied to the production of power 
so far as the nuclear reactor is concerned, 
and the use of radioactive materials, such 
as the so-called isotopes, will be in all 
probability unlimited, will go into every 
phase of manufacturing, and I believe in 
twenty years from now there will hardly 
be a laboratory or plant which in some way 
or other doesn’t make use of these wond- 
erful tools which have come into existence 
as part and parcel of the A-bomb project. 

I think from my knowledge of the proj- 
ect, from the amount of data which has 
been made available to us, that there are 
certain conclusions which can be drawn for 
the benefit of those who are involved lIc- 
gally. 

I believe that insurance has moved into 
the atomic energy phase of our existence 
much more easily, much more rapidly and 
with less furor since we have been able to 
establish these liaison contacts than insur- 
ance moved into automobile programs, 
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compulsory phases of insurance and, shall 
| say, some of the fire lines as well. 

| do not think there is any reason to be- 
lieve that insurance won't keep pace with 
developments. I do not know of any rea- 
son why the future should find the com- 
panies in any way wanting. 

I think from your side of the picture, 
however, you can take home several salient 
features. With controlled radiation, the 
expected effect upon individuals and _ in- 
dustry is negligible. The effect of radiation 
on persons in industry should be consider- 
ed as being an occupational disease. ‘There 
is no difference from the compensation 
standpoint or health standpoint between 
that and lead poisoning, chrome poisoning, 
silicosis, et cetera. It is a force which affects 
individuals if they are exposed to it. It is 
controllable, and if they get it in industry 
then certainly it is an industrial or occu- 
pational disease. 

I have avoided speaking of the catas- 
trophe feature because I am sure Dr. Pol- 
lard will touch upon that, but I think you 
should consider that, except for possible 
punitive action by an enemy, as being a 
negligible factor from an industrial stand- 
point. 

The benefits from the use of radioactive 
materials in industry will create new haz- 
ards which may be introduced by such uses. 
here is no reason to believe the legal pro- 
fession can’t absorb this new field as easily 
as any other new phase of insurance be- 
cause it differs so little from what has gone 
before. 

The underwriting of risks, now that it is 
possible to penetrate security in all phases— 
and the USAEC is making it possible to 
penetrate security as rapidly as possible— 
can be done because of the need for com- 
plete clearance, and all persons working in 
the atomic energy field can obtain insur- 
ance, can purchase insurance, as easily and 
on a comparable basis as any other similar 
job in chemical operations. 

There is no single instance that I know 
of where I would consider a man because 
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of his industrial exposure, or an operation 
because of its industrial activity, to be an 
uninsurable risk. 

Obviously this liaison action has been 
slow. It is to be speeded up, I believe; but 
it isn’t funny. ‘There are places where I go 
where every time you go back there you 
submit to the lie detector test before you 
enter the portal of portals. You have to 
know what it is to have an FBI man riding 
your coattails every once in a while to find 
out what you do, who you know, and where 
you go, but as time goes on I am quite sure 
the burden of this activity will be dis- 
tributed more to other representatives of 
other companies, that the information will 
be much easier to secure because of greate 
de-classification, and all of this will tend to 
make your job somewhat easier. 

If I have assisted you in getting a bette: 
view and perspective of what a risk in an 
atomic energy installation will mean to 
you, then I am happy to have had this op- 
portunity to address you. 


Thank you. (Applause). 


PRESIDENT LLOYD: Thank you very 
much, Col. Stratton. 

Our next speaker is a graduate of the 
University of Tennessee where he received 
an A.B. degree in 1932, and, as you ‘Texans 
all know, he exercised good judgment and 
went to ‘Texas where he received his Ph.D. 
from Rice Institute in 1935, and during the 
years 1936 to 1947 he had the official title 
of Professor of Physics at the University ol 
Tennessee. During the early years of the 
atomic energy program he was on leave 
from the university and was assigned to 
the Manhattan Project at Columbia Uni- 
versity during the years 1944 to 1945. 

Our membership is extremely fortunate 
to have Dr. Pollard as our guest speaker. 
He is the Director of the Oak Ridge In- 
stitute of Nuclear Science at Oak Ridge, 
‘Tennessee, and will talk on “The Effect of 
Atomic Energy on Underwriting.” 

Members and Guests, Dr. William G. 
Pollard. (Applause). 
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R. PRESIDENT, Members and La- 

dies and Gentlemen: I want to say, 
first, that this title given me by President 
Lloyd, although I gave it to him, may be a 
little rnisleading in so far as the underwrit- 
ing aspects are concerned. 

I am no underwriter and have no expe- 
rience whatsoever in underwriting beyond 
a little bit of recent experience in attempt- 
ing to get some of our activities underwrit- 
ten at Oak Ridge in the organization that 
I am connected with. 

But what I want to confine myself to 
today is a little, well, an attempt to evalu- 
ate some of the risks for you or to at least 
show the basis on which certain types of 
risks connected with atomic energy can be 
evaluated. 

The subject there divides itself rather 
naturally, as it does in almost any discus- 
sion of atomic energy, between the mili- 
tary phases and peacetime phases. 

Col. Stratton has told you quite a bit of 
the activities in the insurance field on the 
peacetime activities. Of course, some of 
those are military in the sense that the 
plants are operated for producing materials 
for military purposes, but they are, never- 
theless, comparable to peacetime activities 
in connection with power, and the same 
type of hazards are involved, so when I 
speak of the military aspects I mean the ac- 
tual casualties to be expected from atomic 
bombing. 

I would like to touch on that a little bit 
first and then go on to questions connected 
with risks that may be involved in the de- 
velopment of our atomic energy industry 
on a peacetime basis. 

Now, in the matter of casualties arising 
from atomic bombing, there is at the pres- 
ent time quite a bit of information avail- 
able which can be used to evaluate those 
risks on perhaps just as adequate a basis 
as it can be done for any type of bombing. 

There are all kinds of intangibles in- 
volved, of course, but once the intangible 
element, the probability that a given place 
may or may not be bombed within a given 
time, those intangible risks, once they have 


been evaluated as best they can be, the fur- 
ther questions as to just what type of dam- 
age may be expected to particular struc- 
tures can be analyzed and evaluated on a 
fairly straightforward scientific basis. 

The information is available. Most of it 
is de-classified. There is a recent pamphlet 
that has been put out by the National Se- 
curity Resources Board with the title 
“Damage from Atomic Explosion, and De- 
sign of Protective Structures” which gives a 
brief resume of the nature of damage to be 
expected. A much more complete book 
on the subject is in process of preparation 
now under the auspices of the Atomic 
Energy Commission and the National De- 
fense Department. 

To review briefly for you the nature of 
this damage, we have to consider two as- 
pects of an atomic explosion which ac- 
count for the main portion of the damage 
which it does. 

When an atomic bomb goes off there is 
a tremendous release of energy, of course, 
in a very small region, which momentarily 
produces exceedingly high temperatures, 
temperatures of the order and exceeding 
the temperature at the surface of the sun. 

They are temperatures well in excess ol 
the temperatures obtained in any ordinary 
chemical explosion, and the result of this 
very high temperature at the point of ex- 
plosion is a tremendous burst of heat ra- 
diation, and all other kinds of radiation for 
that matter, but so far as damage to struc- 
tures is concerned it is the heat radiation 
which is of primary importance. 

The effect of this heat radiation is to 
instantaneously flash-ignite inflammable 
materials in a very large radius; for a Hiro- 
shima type of bomb a radius of something 
over two miles from the point of explosion. 

The ignition takes place—to give an ex- 
ample, I am sure all of you at some time or 
other have used a large magnifying glass 
to throw the image of the sun on a shieet 
of paper and have seen the flash ignite un- 
der the influence of radiation. In an atom- 
ic explosion this effect is, however, just on 
a tremendous scale so that two miles from 
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the point of explosion telephone poles, 
the sides of telephone poles, facing the ex- 
plosion, were heavily charred. Buildings 
that were not knocked down by the other 
aspect, which I want to discuss momentar- 
ily, would be found gutted with fire, their 
interiors completely gutted with fire, just 
from the flash ignition of the draperies, 
furniture and any other inflammable ma- 
terials inside, from the heat radiation in- 
stantaneously received. 

Radiation is just like lightning and trav- 
els with speed of light so that for distant 
buildings that is the first effect from the 
explosion. It is practically instantaneous 
and most inflammable materials around are 
ignited by it. 

The other source of damage by the ex- 
plosion also has to do with the sudden pro- 
duction of these tremendous temperatures. 
As in any explosion, but here on a much 
greater scale, this causes a very sudden, 
rapid, terrific heating of the air at the 
point of explosion, causing the production 
of an extremely intense compressible 
air wave which travels outward at some- 
thing over the speed of sound at these very 
intense energies, a shock wave or blast wave 
which travels outward through the air from 
the explosion, representing a very high 
pressure air region traveling outward. 

The effect on a distant building, if you 
were observing this shock or blast wave at 
some distant building, the progress of it in 
time would be something like this: First 
of all, there would be when the front of the 
wave arrived a sudden, abrupt, quite in- 
stantaneous large increase in pressure so 
that the face of the building facing the ex- 
plosion suddenly has a much higher pres- 
sure over it than the opposite face. Momen- 
tarily, therefore, there is a very large push- 
ing force on the whole face of the building. 
Even at two miles this over-pressure at the 
shock wave front is two pounds per square 
inch. At 4,000 feet it is ten pounds per 
square inch, and this causes quite a tre- 
mendous force on the side of the building. 
On a building 50 feet high and 100 feet 
long the force is 700 tons at two pounds per 
square inch; but this momentary large 
pressure is vanishing at very rapid rate, 
of course. The pressure immediately fol- 
lowing the moment of arrival at the front 
slowly decreases. It takes about a second’s 
ume for it to return to normal. The pres- 
sure drops back to normal, and then one 
enters a suction phase, you might call it, 
where the pressure of the air on the side of 
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the building facing the explosion is sub- 
atmospheric so that the whole building, 
after this one second delay, receives it in 
the opposite direction, due to the higher 
pressure on the rear. This suction phase 
will last several seconds. It lasts some bit 
longer than the pressure phase and isn’t as 
intense. 

During these phases, in addition to the 
pressure there is quite a movement of air 
so that a very intense wind blows during 
the pressure phase in the direction in which 
the whole shock wave is moving, so that 
the building is not only subjected to a 
force pushing it away from the blast, but 
to a very high intensification of wind which 
at a mile away from the explosion, or near- 
ly a mile—I have the figure for 4,000 feet 
from the center of the explosion—the wind 
velocity in this pressure phase is 270 miles 
per hour. It doesn’t last long. It lasts for 
that one second. Then in the suction 
phase there is a reverse wind which blows 
backward. 

These two effects account for practically 
all of the property damage in an atomic 
explosion, and it is quite possible from an 
understanding of the nature of these stress- 
es to which a building is subjected in an 
atomic explosion to make a pretty decent 
evaluation of how any given structure will 
stand up under this kind of strain. 

Actually the effect on the building, these 
alternate reversals in pressure, is very simi- 
lar to the effect of an earthquake on the 
same building. You see an earthquake 
moves the base of the building first one 
way and then perhaps back again, so that 
the building is shaken against its own in- 
ertia by the lateral forces pushing on it. 

It turned out actually in Japan that 
buildings that had been recently built in 
accordance with the strictest earthquake re- 
sistant codes stood up quite well under the 
atomic blast, both at Hiroshima and Naga- 
saki. That is just the sort of building de- 
sign that is needed to make a building re- 
sistant to an atomic blast. 

The structures need to be either steel 
frame or reinforced concrete, and a_ par- 
ticularly important feature is not to have 
too much of the load borne on the walls. 
If the load can be borne on columns, and 
these well braced in the interior, the build- 
ing can stand these back and forth hori- 
zontal pushes which it receives in the ex- 
plosion. A concrete block or brick struc- 
ture, with low bearing walls, is very poor 
construction for resistance to this type of 
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treatment. ‘The shaking action on a brick 
or concrete block building will just tear 
the building to pieces. 

The fire hazard is also very important. 
To return to the instantaneous flash fir- 
ing that comes from the immediate radia- 
tion first, the effect on a distant building 
is, first, this flash ignition of any combus- 
tibles in it, then a delay while the shock 
wave is arriving, which is identical really 
to the delay between a lightning flash and 
the following thunder. It is just enough 
delay for the fire from this flash ignition 
to get under way a little bit when this 
shock wave arrives and this intense wind 
blows through the building. First it knocks 
out all of the windows and then this wind 
blows through and just fans any fires that 
have been started. First it blows through in 
one direction for a little bit and then blows 
back, and this is the ideal situation for get- 
ting fires well under way and well built 
up, so that those two effects account for the 
majority of the damage, and from an un- 
derstanding of those effects a quite decent 
job can be done in evaluating a given 
building with the respect to its likelihood 
of standing up or surviving an atomic ex- 
plosion at a reasonable distance from it, say 


of perhaps three-quarters of a mile or more 
from the center of the explosion. If it is 
nearer than that, there isn’t much that can 
be done about it. 


I think I will confine my remarks on the 
casualty aspects to that much of a cursory 
review of the situation. 

On personal hazards I do not know that 
too much can be said. They are very great 
and I do not see how the risk can be evalu- 
ated very well. 

Most personnel casualties actually are 
not due to radiation in an atomic explo- 
sion. They are due much more to burns 
and to injuries from falling structures and 
flying debris. There is a great deal of fly- 
ing glass and other debris following along 
in the wake of this shock wave which trav- 
els outward which forms a tremendous haz- 
ard to personnel, of course. Persons within 
1,500 yards of the center of the explosion 
will receive, if other things do not kill 
them, will receive a radiation dosage that 
can kill them. It will depend on individ- 
ual variations as to whether the result will 
be death or not, so that there is, in addi- 
tion to the ordinary sources of personnel 
injury from any type of bombing, such as 
falling buildings and fires and the like, 
there is to be found in the case of an atom- 
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ic explosion injuries resulting from nuclea 
radiation, that is, radiation of the same 
form as X-rays, about which I want to say 
a little bit more shortly. ‘That is about all, 
I think, that can be said on the personnel 
phases of the situation. 

Now, to get on to the peacetime develop. 
ments and the effects there on insurance, 
about which Col. Stratton has alread 
given you a good picture of the activities 
of the insurance companies in this field, 
and, as he has indicated to you, this activity 
has been wisely extended to all parties 
concerned, it is really excellent the way the 
insurance companies have gotten into this 
brand-new field. 

I think there is a lot more that needs to 
be done along that line, maybe in the way 
of getting a better understanding of just 
what is involved in radiation danger be- 
cause all of the special: peacetime risks in- 
volved in atomic energy are really con- 
nected with radiation. 

As he indicated, we already have a pretty 
extensive project in this field. In the pow- 
er field there-are actually under construc- 
tion now, well, if I put it just on those ac. 
tually under construction, there are three 
nuclear piles or nuclear reactors which are 
really nuclear energy furnaces. They oper- 
ate for power purposes in exactly the same 
way a furnace does. They are a source 
of energy for heating fluids or steam o 
any other scheme by which heat energy can 
be employed to produce useful power. 

Three of these are actually under con- 
struction for power purposes or for pur- 
poses intimately connected with the de- 
velopment of atomic power. All three are 
being constructed at a site out in Idaho, a 
rather desolate site, chosen for the purpose 
of minimizing any hazards that may exist 
in building this new type of reactor. 

One of these is prototype stationary pow- 
er reactor that might be used as the furnace 
or the fuel portion of say a city or indus- 
trial power plant, a stationary power plant. 
It is a reactor designed at the National Ar 
gonne Laboratory. It is actually well under 
construction. 

Another one is a reactor that was design- 
ed at Oak Ridge called the materials test- 
ing reactor. It isn’t directly for power put 
poses, though it will produce power. It 
will produce heat energy at a very major 
rate. Its primary purpose is to produce ver) 
intense nuclear radiation for the purpose 
of testing the effect of this radiation on ma- 
terials. 
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The third reactor, which is being built 
at Arco, is a ship propulsion reactor. It 
will first be built for test purposes on land 
and tried out and all of the bugs worked 
out of it, if you wish, and then installed in 
some naval vessel, probably a submarine, 
where it can have a very important bearing 
on the use of submarines because, of course, 
nuclear reactions use no oxygen at all, so 
that you can have a very sizeable power 
plant for your vessel without worrying 
about any oxygen sources at all. These 
things are actually under way. 

It is difficult to make any estimates about 
when this type of thing may actually be- 
come practical, become practical in the 
sense of being able to compete economically 
with other forms of power. Those are dif- 
ficult estimates to make, and that may take 
some time. It may be never actually. It 
may never be able to compete economically 
with coal and iron. We just don’t know, 
but so far as the technical practicability 
is concerned there is scarcely any ques- 
tion about this any longer. These three are 
pretty well designed and are quite sure to 
work and be quite sizeable power plants. 

In addition to the power phase there are 
these many varied uses of the radioactive 


materials which can be produced. 
They can be produced in two ways, one 
by putting extraneous ordinary materials 


into one of these reactors. Their nuclear 
properties are changed as a result of the 
neutrons which are available in the reactor 
and which are changed into a radioactive 
form which can then be taken out and sent 
to hospitals for treatment purposes or diag- 
nostic purposes or sent to research labor- 
atories of all kinds to be used as a tool in 
research, using the radioactive material as 
a tag form or tracer form. They can be 
sent to industries for use in industrial pro- 
cessing, and so forth, so that we have these 
two features, all of which involves radia- 
tion. 

Now, radiation is dangerous. There is no 
question about that. I wouldn't want to at- 
tempt to minimize the dangers of radia- 
tion. It isn’t particularly mysterious or un- 
familiar really. When you get an ordinary 
sunburn you have a radiation injury. The 
radiation in that case is a form which we 
call ultra-violet, which is a very low energy, 
non-penetrating form of radiation, but, 
nevertheless, essentially the same type as 
the radiation we are talking about in atom- 
ic casualties. It doesn’t penetrate deep. It 
damages just the surface of the skin, but 
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the way in which the damage is performed 
is very similar to the way in which any 
radiation damage is performed. 

If we go on to X-rays, here we have 
another familiar form of radiation, consid- 
erably more penerating than the ultravio 
let and sunlight, so that if you get overex- 
posed to X-rays you get radiation damage 
of the same nature as sunburn except it Is 
deeper in the body. These nuclear radia- 
tions are very similar to X-rays, though still 
higher energy than most X-rays. There are 
some X-rays of the same energy range as 
nuclear radiation. 

The way in which the damage is per- 
formed is relatively simple and understand- 
able by radiation. When X-rays or these 
nuclear radiations pass through your body 
they produce, as they are absorbed or scat- 
tered by the material in your body, they 
produce ions of material. That simply 
means they knock electrons off atoms in the 
chemical substances composing your body, 
leaving the atoms electrically charged, and 
the electrically charged atoms or ions are 
much more active chemically than neutral 
atoms are. Once an atom has had an elec- 
tron knocked off of it and turned into an 
ion, if it was inside some complicated bio- 
chemical molecule which is involved in 
your body, that molecule in general is pret- 
ty well disrupted and disintegrated, and 
the ion so formed will form other com- 
pounds not properly belonging to the bio- 
chemistry of your body, so that many com- 
pounds of the body are disrupted by this 
process and quite often new toxic com- 
pounds are formed in your body. 

If the radiation is passing through your 
body at a relatively low level, this type of 
damage goes on all the time, but your body 
will resynthesize the materials which are 
deteriorated, and the unwanted materials 
which are formed will be discharged in the 
same way as all body wastes are. In that 
case the damage is repaired as rapidly as 
it is done and you can adjust the level of 
ultraviolet exposure from sunlight so you 
essentially produce the same effect and you 
can take it without serious injury. 

When the radiation exposure is too great 
for the normal body rate to repair the dam- 
age, then you are essentially burned 
throughout your body. All kinds of ill et- 
fects develop and you develop a sickness. 
You can’t tell you have been exposed at 
the time of exposure any more than you 
can from sunburn. You feel the cffects 
later on. People become quite sick with 
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this. There are well recognizable symp- 
toms of radiation sickness, and if there is 
too much radiation death is the result. 
That is the general nature of the damage 
from radiation. 

Now, the point is though that there are 
a lot of other industrial hazards that Col. 
Stratton pointed out in his talk. There are 
many other occupational hazards that can 
be just as lethal. The point is how can 
one protect personnel against receiving too 
much radiation and what procedures can 
be set up to make these protective measures 
essentially fool-proof. 

It is quite fortunate that there are all 
kinds of ways of detecting radiation and 
these ways are utilized on the project and 
it is possible to set up procedures which 
make it practically impossible for any given 
individual to get an overdose of radiation. 

In general there are two kinds of ways 
of controlling the situation. Each individ- 
ual person working around radiation wears 
one or the other of several different types 
of instruments. 

One is a pocket electrometer, which looks 
very much like a fountain pen, and is worn 
in the pocket like a fountain pen. It is 
charged up in the morning when you start 
to work, and at the end of the day the in- 
strument will tell you how much radiation 
you have received during the day. The 
other is just a piece of ordinary photo- 
graphic film fixed up in a badge-like ar- 


rangement which you pin on or wear like. 


a badge. This is developed once a week 
and gives the cumulative dose of radiation 
during the entire week. Those two devices 
give continuous, definite records of the 
amounts of radiation received by each in- 
dividual working there. 

Of course, actually it turns out that day 
after day and week after week you de- 
velop these things and read them you just 
haven’t received any radiation to speak of. 
The readings on the things are almost inva- 
riably negative because of other types of 
precaution. 

For any given place where personnel are 
going to be passing through there are in- 
struments which will give you a reading of 
the exact amount of radiation passing 
across any given point. If it is too much, 
you simply get some little steel bricks and 
build up a barrier, and then try the in- 
strument again and bring it down to a safe 
level before you work there. 

To make this sort of thing even more 
fool-proof, automatic devices can be placed 
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at various working areas so that whenever 
the radiation level in that area goes above 
a given point it will ring a gong and call 
out the health-physics staff, and so on. 

With all of these procedures properly 
applied you can get exact control of a par- 
ticular working area, whether in a hos- 
pital, in any industrial situation, in any 
scientific laboratory, wherever it happens 
to be. 

These instruments are not very expen- 
sive. They can be provided. Every work- 
ing area can be carefully monitored and 
you can set routine procedures for doing 
this, and with these automatic devices you 
can make it almost fool-proof. 

Then for individual personnel that move 
about the place, you have these permanent 
records on just what radiation they have 
received. From a legal standpoint I think 
Col. Stratton made a point of that. These 
permanent records on personnel are quite 
important from a legal standpoint, and he 
made the same point I was going to make 
that at the Oak Ridge National Labora- 
tory and at Hanford, both, people working 
around one of these reactors—There are 
many people who have worked day after 
day around them, their regular job for six 
years now, and inside one of these reactors 
the nuclear process is going on which pro- 
duces the power and heat and neutrons, 
and so forth which are used for the reactor, 
producing radiation at a steady rate equiv- 
alent to that which would be produced by 
many, many tons of radium inside this, just 
a tremendous radiation level in the inter- 
ior. They have shields around them which 
reduce it to quite a safe operating level. 
These people have worked around there for 
six years now and most of them have not re- 
ceived any more radiation in those six years 
than you would if you got one chest X-ray. 
The measures taken just keep the radiation 
level to which personnel can be exposed at 
an exceedingly low level. 

Of course, the type of insurance hazards 
that are involved are essentially public lia- 
bility and workmen’s compensation. In 
our case, with our small cancer research 
clinic which we operate at Oak Ridge there 
is the additional feature of malpractice in- 
surance involved and there is life insurance 
to personnel, and those are the types that 
do get involved; but the important thing 
is that the insurance provision can set up 
standards, can go to any unit outside the 
Commission, say a small unit, a university 
laboratory or hospital where radioactive 
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materials are being used, a small industry 
which may use them for some kind of chem- 
ical process, utilizing the radiation to pro- 
duce new chemical reactions. 

Any such radiation can be evaluated. 
Just what types of procedures are avail- 
able? What instruments does the organiza- 
tion own of the monitoring instruments? 
What are their personnel procedures? 
What is the frequency with which they take 
blood counts? That is one of the most 
sensitive indications of radiation damage. 
From all these various things you can form 
an understanding of what is involved. 

It is heartening that representatives of 
insurance companies are working in close 
liaison with the Atomic Energy Commis- 
sion to develop these procedures for inves- 
tigating a hazard and evaluating it. 

If there is a real hazard and if a particu- 
lar organization using radio isotopes doesn’t 
set up appropriate procedures, hasn’t ap- 
propriate monitoring equipment, it could 
be a dangerous thing; but from the risk 
standpoint the hazard can be evaluated as 
clearly and as accurately, perhaps even 
more closely and more accurately, than any 
other industrial hazard, so that you can 
evaluate the situation from a risk stand- 
point in a perfectly straightforward man- 
ner. 

It does require an understanding of what 
is involved in using radioactive materials 
and what procedures are available, and 
this, I think, will need to be done on a 
much greater scale. 

Our experience in getting some of our 
risks underwritten has been that the repre- 
sentative of the company in general had to 
rely on personal judgment in sizing up 
how careful they thought we were. Those 
that have come to us have not had suffi- 
cient information to go really into the hos- 
pital setup or our museum. We have per- 
haps more in the way of public liability 
involved in our small operation than the 
main plants and laboratories operated by 
Carbide, but they have not had the techni- 
cal background to really size up a set of pro- 
cedures to know whether they really were 
what they should be or not. They have 
had to rely, I should guess, more or less on 
their estimate from conversation with us 
as to how seriously we were taking it, but 
I do think that will come. The information 
is available. Technically it can be evalu- 
ated, and I think it is just a question of 
time when the insurance group will be able 
to evaluate this sort of thing. 
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I have certainly enjoyed being here. This 
is a novel experience for a physicist to get 
together with a group of lawyers, insurance 
counsel. Mrs. Pollard and I appreciate very 
much the opportunity to meet with you. 
We have found the group an exceedingly 
genial group of people indeed. 
Thank you. (Applause). 


PRESIDENT LLOYD: ‘Thank you very 
much, Dr. Pollard, and may I say on be- 
half of those assembled here that we too 
have had a novel experience as individuals 
being able to understand a man who is a 
physicist. 

This might be of interest to you. I have 
been asked by a number of people what 
is the official attendance at this convention. 
There are 673 in attendance. This is one 
of the largest we have ever had. 

Mr. Pat Carey, that genial major domo, 
has some announcements he wishes to give 
us. 


MR. CAREY. I was to announce the 
winners of certain prizes, and while I ad- 
mit we had a very, very efficient Chairman 
of the Ladies’ Bridge Committee, and I 
have heard many complimentary remarks 
abount the way she handled it, personally 
I haven’t had too much evidence of hei 
competency for when I asked her for a list 
of the winners this morning she said she 
had lost it. Anyway the ladies know who 
won the prizes because they stayed, I be- 
lieve, and watched the selection of them, so 
they have already their prizes, so there will 
be no point in announcing the winners. 

As to the men’s bridge prizes, Mr. Wayne 
Ely, Chairman of that Committee, has 
given me this list. 

The winner of the first prize was Alex 
Rogoski of Los Angeles and he selected the 
steam table. 

The second prize was won by Bill 
Knepper and he selected the carving set. 

The third was Fred Knight and he se- 
lected the thermos ice bucket. 

Ambrose Kelly was the fourth and he se- 
lected the Old Fashion glasses. 

The fifth prize was won by William 
Buchanan, and strange to say he selected 
the hammock so he will be resting peace- 
fully for awhile. 

The sixth was William McClendon, the 
ice crusher. 

The seventh was a little boy from Chi- 
cago, Duncan Lloyd. He got some copper 
mugs. 
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The eighth was Wayne Ely and he se- 
lected the desk set. 

Ninth was Marshall Francis, tenth John 
Anderson; eleventh, Price ‘Topping; 
twelfth, Frank O’Kelley; thirteenth, Har- 
old Bateman, who didn’t have much of a 
selection by that time but he did better 
than the rest of us. He got a pocket secre- 
tary, and last Garfield Brown was four- 
teenth and selected from all that was left 
a canasta set. 

That is all that I have to announce be- 
cause the Chairman of the Men’s Golf Com- 
mittee showed me a list of prize-winners 
scribbled in his handwriting, and God 
knows I would never attempt to read that 
list, so if John Anderson will come up here 
now he can read the list of those winners. 


MR. ANDERSON: Thank you, Pat. I 
will endeavor to read what I have here my- 
self. 

This morning I was trying to check the 
pro’s figuring here at breakfast, and I fi- 
nally gave up trying even to figure out how 
he did it. I put all the responsibility on the 
good man’ down there who so patiently 
figured the scores on an automatic handi- 
capping system, with which you are prob- 
ably familiar called the Caldwell system or 
Syracuse system and it resulted in the high 
scorers winning most the prizes. The low 
scorers in the net scores did very well, too. 

I will not endeavor to list the scores, 
but I will read just the order of preference, 
and all men who are here whose names | 
call will please stand up and select their 
prizes. The prizes are to be awarded in ac- 
cordance with this list. We have first, sec- 
ond, third choice, and so forth, and you 
will go out to the lobby and take your pick 
of the prizes in the order that your names 
are called. At the conclusion of the meet- 
ing that selection will be made. 

This is the order in which they are to be 
chosen: 

First choice, first low net, D. W. Raley. 

Second choice, first low gross, Jimmy 
Smith. He shot a 74. 

Third prize, second low net, Stanley M. 
Burns. 

Fourth choice, third low net, Henry L. 
Anderson. 

Fifth choice, fourth low net, C. E. M. (?). 

Sixth choice, second low gross, Dan Mc- 
Gugin. 

Seventh choice, first blind bogey, Glen 
Dougherty. 

Eighth choice, filth low net, Royce Rowe. 
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Ninth choice, third low gross, Warren 
Murphy. 

‘Tenth, sixth low net, Robert Nelson. 

Eleventh choice, seventh low net, John 
Royster. 

‘Twelfth choice, second blind bogey, Stan- 
ley Long. 

Vhirteenth, cighth low net, Pat Eager. 

Fourteenth, fourth low gross, Joe Stewart. 

Fifteenth choice, ninth low net, M. F, 
Priest. 

Sixteenth choice, fifth low gross, Lee 
‘Thornbury. 

Seventeenth choice, third blind bogey, 
Marvin Williams. 

Eighteenth, tenth low net, Orrin Miller. 

Nineteenth choice, eleventh low net, R. 
B. Lacey. 

Twentieth choice, twelfth low net, Wil- 
son Anderson. 

Twenty-first choice, thirteenth low net, 
Al Christovich. 

Twenty-second choice, 
net, Ken Cope. 

Twenty-third choice, W. H. Sadler. 

Twenty-fourth, Dan Mungall. 

Twenty-fifth, William D. Gallop. 

‘Twenty-sixth, Carl Wagner. 

‘Twenty-seventh, Art Gibbs. 

Twenty-eighth, J. C. King. 

Twenty-ninth, Daniel Gallagher. 

And thirteenth, M. C. Adkins who had 
a little higher score than some of the 
others, and we want to give him some goll 
balls because I know he needs them with 
that score. 


PRESIDENT LLOYD: I suggest that for 
any proxy who doesn’t show up for the 
selection that the Chairman act as the 
proxy and that the man will have to take 
what is chosen for him. 

We have had some discussions on atomic 
energy. There has been let lose some atom- 
ic energy in the Carey family because Pat 
had in his pocket the list of winners, but 
they were not in order. 

I want to say to you Mrs. Carey did a 
swell job, and I would like to read the win- 
ners of the ladies’ bridge and ladies’ ca- 
nasta party. 

The ladies’ bridge: Mrs. Locke, Mrs. Rey- 
nolds, Mrs. Allen, Mrs. Persson, Mrs. Co- 
burn, Mrs. Everheart, Mrs. Anderson, Mrs. 


fourteenth low 


Flutig, Mrs. Howard, Mrs. Reid, Mrs. 
Hayes. 
The ladies’ canasta: Mrs. Buchanan, 


Mrs. William, Mrs. Gongwer, Mrs. Gooch, 
Mrs. Rowe, Mrs. Davies, Mrs. Stewart, Mrs. 
Doughterty. 
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PRESIDENT LLOYD: I was requested 
by Mr. George Yancey that he wished to 
make an announcement. Mr. Yancey. 


MR. YANCEY: Ladies and Gentlemen, 
I wish I had time to tell you something of 
the work your President has done in behalf 
of this Association during the past year. 


PRESIDENT LLOYD: I think that is 
out of order here. The chair so rules. 


MR. YANCEY: I, on behalf of the Asso- 
ciation, at this time desire to present you, 
Mr. Lloyd, with a set of bound volumes of 
the Journal. (Applause). They will reach 
you with prepaid transportation. 


PRESIDENT LLOYD: Thank you very 
much. I appreciate it very much. 


The Greenbrier Hotel made an an- 
nouncement of the activities here, and 
there was an error in it because it talked 
about a reception for the wives of new 
members this afternoon at two o'clock. 


I might say the Manager of the Green- 
brier has paid this Association quite a com- 
pliment in making available to us the presi- 
dential suite. I can assure you I am not 
used to such luxury. 


The thought occurred to me that the 
wives of new members had a swell party, 
I am told, under the able leadership of that 
very fine lady of our new President, Wayne 
Stichter, and her committee. However, 
that is a misnomer, although in a few mo- 
ments I am going to be ex-President. How- 
ever, Mrs. Lloyd and I will be very happy 
to be available between two and three this 
afternoon to anyone who would like to take 
a look at the spot that was written up and 
photographed in Life Magazine. 


The next order of business is the report 
of the Nominating Commitee. This is 
what is known as the parade of the wooden 
soldiers. 


MR. LOWELL WHITE: Mr. President, 
Ladies and Gentlemen: The Committee 
worked until five o'clock this morning. 
Maybe you don’t call it work. I guess you 
know who they are. The Committee, com- 
posed of Bob Shackleford, John Faude, 
Jacob White, Mearl Sweitzer and myself, 
worked until five o’clock this morning. 


This isn’t the time, but, nevertheless, it 
is something you might wish to advise the 
next Administration about. 
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I think this idea of having the Nominat- 
ing Committee hold itself available to hear 
99 persons, which is the number of men 
who came before us, it is wrong. I wish to 
suggest that nominations should be made in 
writing, that they should be made in writ- 
ing, one signature, so that there won't be 
any petitions so we cut out these pressure 
groups and organizations. This is too fine 
an organization to be subjected to that. 
Let us try to eliminate politics as much as 
we can. 

I think it would be fine if those recom- 
mendations were made in advance of the 
convention in writing to the President 
who will turn them over to either a known 
or secret committee. I think it would me 
more efficient and your thoughts might be 
sounder, if made in advance, too. So much 
for that. 

The Committee, Mr. President, wishes to 
place in nomination the following men: 

For members of the Executive Committee 
for a three-year term we nominate Stanley 
C. Morris, Charleston, West Virginia; 
Lester P. Dodd of Detroit, Michigan, and 
Royce G. Rowe of Chicago. 

For Vice-Presidents we nominate Harlan 
Don Carlos, of Hartford; Leo B. Parker, of 
Kansas City. 

For Treasurer, Forrest S$. Smith, of Jer- 
sey City. 

For Secretary, John A. Kluwin, of Mil- 
waukee. 

And for President-Elect, Joseph A. Spray 
of Los Angeles. 


PRESIDENT LLOYD: The By-Laws 
provide that nominations can be made 
from the floor. 

Are there any further nominations? 


A VOICE: I move the nominations be 
closed and that the officers be elected by 
acclamation. 


A VOICE: Second the motion. 


PRESIDENT LLOYD: Any further dis- 
cussion? Are you ready for the question? 

All in favor of the motion say Aye; op- 
posed, No. The Ayes have it. These gen- 
tlemen are declared elected. 

I would like to ask them all to come for- 
ward so that you can take a look at them. 
Will the members so elected come forward, 
please, at this time. 

I want to say to you that you heard your 
Nominating Committee Chairman make a 
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recommendation about how your Nominat- 
ing Committee should receive nominations, 
about how nominations should be placed. 
He is like me. He didn’t read the By-Laws, 
because the By-Laws provide they must be 
appointed at the first session of the assemb- 
ly. Therefore, you gentlemen can give con- 
sideration at the mid-winter meeting to the 
amendment of the By-Laws, and those of 
you who are in attendance next year will 
get the opportunity to act on it. 

Let us give these gentlemen a hand be- 
cause they are all able and fine men. (Ap- 
plause). 

I have been waiting for this part of the 
program for over twelve months. 

The International Association of Insur- 
ance Counsel is indeed fortunate to have 
selected such an able, affable and tireless 
leader as Wayne Stichter for its President. 
Past performance clearly demonstrates his 
thoroughness in finishing any job under- 
taken. To mention only a few, we remem- 
ber the grand Open Forum arranged by 
our new President, his studious clarifica- 
tion of eligibility problems, and his adroit 
methods in helping George Yancey get ar- 
ticles for the Journal. 

Since this is not a Wayne Stichter obitu- 
ary, I say that all of us who have served on 
the Executive Committee with Wayne 
Stichter wish him continued good health 
and success. 

The Chair requests that Ken Grubb, Pat 
Eager and Oscar Brown, past Presidents of 
the Association, escort the new President of 
the International Association of Insurance 
Counsel to the rostrum. 

Now, a little secret for all of you. I do 
not know who got this idea, and I can as- 
sure you I knew nothing about it until 
John Kluwin came in and said, “Wayne 
doesn’t know anything about what is going 
to happen to him, and you will have to 
blame Oscar Brown, Ken Grubb and Pat 
Eager. 


(Mr. Stichter was escorted to the ros- 
trum, being manacled by a pair of hand- 
cuffs). 


I think it would be nice for you to look 
at four swell boys. Will you boys come for- 
ward, the Stichter foursome. 

Now, you know that next year there is 
one of them that is going to have a little 
help-mate, I understand by the grapevine, 
but I want to tell you that Phil volunteered 
to be a messenger for his father at next 
year’s convention. 
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There is one lady that has a key to 
Wayne and can keep him under control at 
all times, his lovely wife Irene. Irene, will 
you come forward and unlock him for this 
assembly. 

I was hoping she would lose the key. 

Wayne, the gavel is yours, good luck and 
God bless you. 


PRESIDENT STICHTER: Thank you. 

Fellow members and Ladies: I want to 
express to you my sincere thanks for the 
high honor and privilege of serving as 
President during the coming year of this 
Association of distinguished lawyers. I am 
deeply conscious of the great responsibility 
that rests upon me as your new President, 
and I am even more conscious of my lim- 
ited ability to discharge that responsibility, 
but I assure you that I shall exercise the 
best ability I have to advance the cause ol 
this Association and its members. 

It shall be my purpose to maintain this 
Association at the high level of accomplish- 
ment which my illustrious predecessors 
have established. 

To this end I shall need, and I earnestly 
request, the whole-hearted support and co- 
operation of every one of you. I invite your 
suggestions, your comments and your criti- 
cisms. 

We officers have a job to do. We want to 
do it. We need your help. 

A word, if I may, to the new members. 
We have this year, I believe, the largest at- 
tendance of new members we have ever 
had at a convention. We want you new 
members to feel now that you are a del- 
inite part of this organization. The bene- 
fits that you will derive from it will be in 
proportion to the effort and interest that 
you devote to the work of this organization. 
We need you, we need your detached view- 
point. Your suggestions and _ criticisms, 
representing a fresh outlook, will be of pe- 
culiar help to your officers. 

One further statement: There will be a 
meeting of the Committees, the various 
Standing Committees, at 2 o’clock this aft- 
ernoon, with two exceptions. The Work- 
men’s Compensation Committee has al- 
ready held its meeting, and the Highway 
Safety Committee I understand will meet 
immediately following the adjournment 
of this convention, but all the other Com- 
mittees will meet at 2 o’clock p. m. There 
will be found on the bulletin board just 
outside this room and by the registration 
desk a designation of the rooms in which 
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the various Committees will meet. I hope 
that everyone who is appointed a member 
of a Committee will meet with his Commit- 
tee at that time. At the same hour there 
will be an Executive Committee meeting, 
the new Executive Committee. Again I say 
to you thanks. I am your servant, and I 
pledge to you on behalf of myself and the 
rest of the Executive Committee our ut- 
most efforts for the cause of this Associa- 
tion. I thank you. 

Now, please, I want to call upon Mr. 
Kenneth Grubb. 


MR. KENNETH GRUBB: Mr. Presi- 
dent and Members of the Association, the 
By-Laws prohibit any resolution of praise 
for officers or retiring officers. 

I find nothing in the By-Laws which pro- 
hibits me as an individual on your behalf 
from thanking Dunc Lloyd for the marvel- 
our job he has done. The Association is 
presenting him with a gavel, which he has 
well earned. 


PRESIDENT STICHTER: I trust when 
he thinks back over some of the rocky times 
he had, the gavel will remind him of some 
of the pleasures he has had. Dunc, on be- 
half of the Association. (Applause). 


MR. L. DUNCAN LLOYD: Thank you 
very much. 
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PRESIDENT STICHTER: And I want 
to add my bit right there. It has been a 
great pleasure and privilege to work with 
Dunc Lloyd this year. He started off the 
year by telling me he wanted to keep me 
in the know and wanted me to know what 
was going on and he solicited my advice, 
suggestions and criticisms, and those I have 
given to him, and he has given me many 
helpful suggestions for this coming year. 

He has been a grand guy to work for, 
and this Association has been extremely 
fortunate in having him as President dur- 
ing the past year. 

I think before we adjourn you would ap- 
preciate hearing a word or two from the 
man who will be your President one yeai 
from now, Mr. Joseph A. Spray of Los An- 
geles. Joe, give us a word. 


MR. JOSEPH A. SPRAY: Needless to 
say, I am very honored by the election, and 
rest assured I will do everything I can to 
promote the affairs of the Association. 


PRESIDENT STICHTER: I am glad 
Joe has those broad shoulders because I 
sure am going to lean on them this year. 

Is there anything further to come before 
this convention before we adjourn? If not, 
I want to wish all of you a happy voyage 
home, good luck, good health and God- 
speed. 

This convention is adjourned. 


Members’ Registration—1950 Convention 


Adams, St. Clair, Jr., New Orleans, La. 
Ahlers, Paul, Des Moines, Iowa 

Albert, Milton A., Baltimore, Md. 
Allaben, F. Roland, Grand Rapids, Mich. 
Allen, James P., Jr., Boston, Mass. 
Anderson, Henry L., Fayetteville, N. C. 
Anderson, J. Alonzo, Shelby, Ohio 
Anderson, John H., Jr., Raleigh, N. C. 
Anderson, Newton E., Los Angeles, Calif. 
Anderson, Wilson, Charleston, W. Va. 
Andrews, John D., Hamilton, Ohio 
Apperson, John W., Memphis, Tenn. 
Armstrong, Vayne M., Indianapolis, Ind. 
Atkins, C. Clyde, Miami, Fla. 

Baier, Milton L., Buffalo, N. Y. 

Baird, W. Neal, Atlanta, Ga. 

Baker, Harold G., East St. Louis, Ill. 
Baker, Sam Rice, Montgomery, Ala. 





Ball, Fred S., Montgomery, Ala. 
Ball, Joseph A., Long Beach, Calif. 
Barber, Azro L., Little Rock, Ark. 
Barry, Hamlet J., Jr., Denver, Colo. 
Barton, John L., Omaha, Neb. 

Bateman, Harold A., Dallas, Texas 
Bauder, Reginald I., Los Angeles, Calif. 
Baylor, F. B., Lincoln, Neb. 

Beach, Charles G., Leroy, Ohio 

Begole, Ari M., Detroit, Mich. 
Bennethum, William H., Wilmington, Del. 
Bennett, Hugh M., Columbus, Ohio 
Benson, Palmer, St. Paul, Minn. 

Betts, Forrest A., Los Angeles, Calif. 
Bienvenu, P. Albert, New Orleans, La. 
Bisselle, Morgan F., Utica, N. Y. 
Blanchet, G. Arthur, New York, N. Y. 
Blue, George R., New Orleans, La. 
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Body, Ralph C., Reading, Pa. 

Boss, Henry M., Providence, R. I. 
Brewer, Edward C., Clarksdale, Miss. 
Bronson, E. D., San Francisco, Calif. 
Brook, Herbert C., Chicago, III. 
Brooks, Laurance W., Baton Rouge, La. 
Brown, Garfield W., Chicago, Ill. 
Brown, Oscar J., Syracuse, N. Y. 
Buchanan, G. Cameron, Detroit, Mich. 
Buchanan, William D., Detroit, Mich. 
Buck, Henry W., Kansas City, Mo. 
Burke, Patrick F., Philadelphia, Pa. 
Burns, Stanley M., Dover, N. H. 
Campbell, William T., Philadelphia, Pa. 
Cantey, Emory A., Fort Worth, Texas 
Carey, L. J., Detroit, Mich. 

Caverly, Raymond N., New York, N. Y. 
Cecil, Lamar, Beaumont, Texas 
Cheek, Alex, Oklahoma City, Okla. 
Chilcote, Sanford M., Pittsburgh, Pa. 
Christovich, Alvin R., New Orleans, La. 
Clark, James E., Birmingham, Ala. 
Cobourn, Frank M., Toledo, Ohio 
Cole, Charles J., Toledo, Ohio 
Conklin, Clarence R., Chicago, IIl. 
Cook, Jo D., Seattle, Wash. 

Cooper, Thomas D., Burlington, N. C. 
Cope, Kenneth B., Canton, Ohio 

Cox, Taylor H., Knoxville, Tenn. 
Crawford, Milo H., Detroit, Mich. 
Creede, Frank J., San Francisco, Calif. 
Cull, Frank X., Cleveland, Ohio 
Curtis, Charles E., Leroy, Ohio 
Dalzell, Robert D., Pittsburgh, Pa. 
Daniel, ‘Todd, Philadelphia, Pa. 
Davidson, Carl F., Detroit, Mich. 
Davies, Frank W., Birmingham, Ala. 
Dempsey, James, White Plains, N. Y. 
Dew, W. Braxton, Hartford, Conn. 
Dickie, J. Roy, Pittsburgh, Pa. 

Diehm, Ellis R., Cleveland, Ohio 
Dimond, Herbert F., New York, N. Y. 
Dodd, Lester P., Detroit, Mich. 
Dodson, T. DeWitt, New York, N. Y. 
Don Carlos, Harlan S., Hartford, Conn. 
Donovan, James B., New York, N. Y. 
Dougherty, Glenn R., Milwaukee, Wis. 
Dougherty, John E., York, Neb. 

Duke, William E., Charlottesville, Va. 
Dykes, J. Ralph, New York, N. Y. 
Eager, Pat H., Jr., Jackson, Miss. 
Earnest, Robert L., West Palm Beach, Fla. 
Eggenberger, William J., Detroit, Mich. 
Ely, Wayne, St. Louis, Mo. 

Faude, John P., Hartford, Conn. 
Fellers, James D., Oklahoma City, Okla. 
Fields, Ernest W., New York, N. Y. 
Finnegan, Thomas J., New York, N. Y. 
Fitz Patrick, William F., Syracuse, N. Y. 
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Fluty, Holly W., New York, N. Y. 
Flynn, James F., Sandusky, Ohio 
Foley, Gerald T., Newark, N. J. 

Folts, Aubrey F., Chattanooga, Tenn. 
Ford, Byron E., Columbus, Ohio 

Ford, Logan, Dallas, Texas 

Foster, John E., Columbus, Ohio 
Fowler, Cody, Tampa, Fla. 

Foynes, Thomas N., Lynn, Mass. 
Francis, Marshall H., Steubenville, Ohio 
Fraser, William C., Omaha, Neb. 
Galiher, Richard W., Washington, D. C. 
Gallagher, Donald, Albany, N. Y. 
Gallup, William D., Bradford, Pa. 
Gardere, George P., Dallas, Texas 
Gay, Russell C., New York, N. Y. 
Geer, Arthur B., Minneapolis, Minn. 
Gillen, William A., Tampa, Fla. 

Gist, Howard B., Alexander, La. 
Gongwer, G. P., Ashland, Ohio 
Gongwer, J. H., Mansfield, Ohio 
Gooch, J. A., Fort Worth, Texas 
Gorton, Victor C., Chicago, Ill. 
Gould, Charles P., Los Angeles, Calif. 
Gover, C. Hundley, Charlotte, N. C. 
Graham, John C., Hartford, Conn. 


Graves, Ray B., Wisconsin Rapids, Wis. 


Gray, Harry T., Jacksonville, Fla. 
Greene, Harry L., Atlanta, Ga. 
Gresham, Newton, Houston, Texas 
Grissom, Pinkney, Dallas, Texas 
Grooms, Hobart H., Birmingham, Ala. 
Grubb, Kenneth P., Milwaukee, Wis. 
Hansbrough, J. Herndon, Tampa, Fla. 
Hawkins, Kenneth B., Chicago, IIl. 
Hayes, Gerald P., Milwaukee, Wis. 
Haywood, Egbert L., Durham, N. C. 
Head, Walton O., Dallas, Texas 
Heneghan, George E., St. Louis, Mo. 
Henry, Elbert A., Little Rock, Ark. 


Heron, Alexander M., Washington, D. C. 


Heyl, Clarence W., Peoria, Ill. 
Hobson, Robert P., Louisville, Ky. 
Hoffstot, W. H., Jr., Kansas City, Mo. 
Holt, Parker, Fort Myers, Fla. 

Horn, Clinton M., Cleveland, Ohio 
Horn, Herbert, Atlantic City, N. J. 
Howard, Frank, Worcester, Mass. 


Howell, Charles C., Jr., Jacksonville, Fla. 


Humkey, Walter, Miami, Fla. 

Hunter, Richard N., Waukesha, Wis. 
Ingalls, George L., Binghampton, N. Y. 
James, J. Burton, Greenville, N. C. 
Jamison, Robert H., Cleveland, Ohio 
Johnson, Ervin M., Lumberton, N. C. 


Johnson, F. Carter, Jr., New Orleans, La. 


Jordan, Welch, Greensboro, N. C. 
Kadyk, David J., Chicago, III. 
Kaess, Fred W., Detroit, Mich. 
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Kammer, Alfred C., New Orleans, La. 

Kelly, Ambrose B., Providence, R. I. 

Kelly, William A., Akron, Ohio 

Kemper, William L., Houston, Texas 

Kitch, John R., Chicago, Ill. 

Klostermeyer, Howard R., Charleston, W. 
Va. 

Kluwin, John A., Milwaukee, Wis. 

Knapp, Frank J., Houston, Texas 

Knepper, William E., Columbus, Ohio 

Knipmeyer, Lowell L., Kansas City, Mo. 

Korsan, Peter J., Philadelphia, Pa. 

Kristeller, Lionel P., Newark, N. J. 

Kuhn, Edward W., Memphis, Tenn. 

LaBrum, J. Harry, Philadelphia, Pa. 

Lacey, Robert B., Detroit, Mich. 

Lacoste, Roger, Montreal, Canada 

Lancaster, John L., Jr., Dallas, Texas 

Lawson, Robert W., Jr., Charleston, W. Va. 

Lazonby, J. Lance, Gainesville, Fla. 

LeRoy, J. Henry, Elizabeth City, N. C. 

Lesemann, Ralph F., East St. Louis, Ill. 

Little, James, Big Spring, Texas 

Lloyd, L. Duncan, Chicago, III. 

Locke, L. J., Chicago, II. 

Locke, Theodore L., Indianapolis, Ind. 

Long, Lawrence A., Denver, Colo. 

Long, Stanley B., Seattle, Wash. 

Long, Thomas J., Atlanta, Ga. 

Lord, John S., Chicago, IIl. 

Mahoney, Geoffrey P., Minneapolis, Minn. 

Mangin, William B., Syracuse, N. Y. 

Manier, Miller, Nashville, Tenn. 

Manier, Will R., Jr., Nashville, Tenn. 

Mansfield, Walter A., Detroit, Mich. 

Marryott, Franklin J., Boston, Mass. 

Martin, Clarence E., Jr., Martinsburg, W. 
Va. 

Martin, John B., Philadelphia, Pa. 

Martin, William F., New York, N. Y. 

Masters, Richard C., Lansing, Mich. 

Mawhinney, Donald M., Syracuse, N. Y. 

May, John G., Jr., Richmond, Va. 

Mead, Joseph S., Birmingham, Ala. 

Miller, J. Weston, Springfield, Mo. 

Miller, W. Orrin, Dallas, Texas 

Mock, Fred M., Oklahoma City, Okla. 

Montgomery, Richard B., Jr., New Orleans, 
La. 

Moody, Denman, Houston, Texas 

Moore, Beverly C., Greensboro, N. C. 

Morris, Larry W. Houston, Texas 

Morris, Stanley C., Charleston, W. Va. 

Morse, Rupert G., Kansas City, Mo. 

Moser, W. Edwin, St. Louis, Mo. 

Moul, Charles E., Leroy, Ohio 

Mount, Thomas F., Philadelphia, Pa. 

Moyer, James I., Salem, Va. 

Mungall, Daniel, Philadelphia, Pa. 
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Muse, Leonard G., Roanoke, Va. 
McAlister, David I., Washington, Pa. 
McCamey, Harold E., Pittsburgh, Pa. 
McClendon, William H., Jr., New Orleans, 
La. 
McCord, Sidney P., Jr., Camden, N. J. 
McDonald, W. Percy, Memphis, Tenn. 
McGinn, Denis, Escanaba, Mich. 
McGough, Paul J., Minneapolis, Minn. 
McGugin, Dan E., Nashville, ‘Tenn. 
McKesson, Theodore G., Phoenix, Ariz. 
McNamara, J. Paul, Columbus, Ohio 
McNeal, Harley J., Cleveland, Ohio 
McTighe, Desmond J., Norristown, Pa. 
Nash, J. Newton, New York, N. Y. 
Neely, Edgar A., Atlanta, Ga. 
Nelson, Robert M., Memphis, ‘Tenn. 
Nichols, Henry W., New York, N. Y. 
Nigh, Warren, Washington, D. C. 
Night, William E., Binghampton, N. Y. 
Nims, David E., Jr., Kalamazoo, Mich. 
Nixon, David S., Hartford, Conn. 
Noll, Robert M., Marietta, Ohio 
Norvell, J. Woodrow, Memphis, Tenn. 
O’Brien, Joseph F., Brooklyn, N. Y. 
O’Bryan, William M., Fort Lauderdale, 
Fla. 
O'Farrell, William T., Charleston, W. Va. 
O’Kelley, A. Frank, Tallahassee, Fla. 
O'Neill, Edward T., Fond du Lac, Wis. 
Orlando, Samuel P., Camden, N. J. 
Orr, George W., New York, N. Y. 
Parker, Leo B., Kansas City, Mo. 
Phillips, Tom M., Houston, Texas 
Pledger, Charles E., Jr., Washington, D. C. 
Porteous, William A., Jr., New Orleans, 
La. 
Priest, Myrl F., St. Paul, Minn. 
Raley, Donald W., Canton, Ohio 
Raub, Edward B., Jr., Indianapolis, Ind. 
Reed, Peter, Cleveland, Ohio 
Reeves, Gibbie L., Tampa, Fla. 
Reynolds, Hugh E., Indianapolis, Ind. 
Reynolds, Sheldon S., Cleveland, Ohio 
Ringel, Herbert A., Atlanta, Ga. 
Robertson, Lawrence V., Tucson, Ariz. 
Rodman, John C., Washington, D. C. 
Rogoski, Alexis ]., Muskegon, Mich. 
Rollins, H. Beale, Baltimore, Md. 
Rowe, Royce G., Chicago, Il. 
Royster, John H., Peoria, Ill. 
Rudolph, Harold W., New York, N. Y. 
Runkle, Clarence B., Los Angeles, Calif. 
Ryan, Lewis C., Syracuse, N. Y. 
Sadler, W. H., Jr., Birmingham, Ala. 
Schlotthauer, George McD., Madison, Wis. 
Schneider, Philip ]., Cincinnati, Ohio 
Scroggie, Lee J]., Detroit, Mich. 
Scully, Raymond J., New York, N. Y. 
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Sedgwick, Wallace E., San Francisco, Calif. 
Sessions, Cicero, New Orleans, La. 
Shackleford, Robert W., Tampa, Fla. 
Shannon, G. T., Tampa, Fla. 

Shapiro, Joseph G., Bridgeport, Conn. 
Slaton, John M., Atlanta, Ga. 

Smith, Forrest Stuart, Richmond, Va. 
Smith, Forrest S., Jersey City, N. J. 
Smith, Howard L., Tulsa, Okla. 
Smith, James T., Midland, Texas 
Smith, Julius C., Greensboro, N. C. 
Snow, Charles B., Jackson, Miss. 
Snow, Gordon H., Los Angeles, Calif. 
Spray, Joseph A., Los Angeles, Calif. 
Sprinkle, Paul C., Kansas City, Mo. 
Stewart, Edgar A., Selma, Ala. 
Stewart, Jack W., Lincoln, Neb. 
Stewart, Joseph R., Kansas City, Mo. 
Stichter, Wayne E., Toledo, Ohio 
Stiles, Harry F., Jr., New Orleans, La. 
Stockwell, Oliver P., Lake Charles, La. 
Stratton, Hubert C., Syracuse, N. Y. 
Stubbs, Tom J., Kansas City, Mo. 
Sweitzer, J. Mearl, Wausau, Wis. 
Thomas, Adelbert W., Cleveland, Ohio 
Thornbury, P. L., Columbus, Ohio 
Thuma, Michael J., Chicago, III. 
‘Topping, Price H., New York, N. Y. 
‘Touchstone, Lucian, Dallas, ‘Vexas 
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Touchstone, Oscar O., Dallas, Texas 
Townsend, Mark, Jersey City, N. J. 
Tressler, David L., Chicago, IIl. 
Turner, Mark N., Buffalo, N. Y. 


Ulrich, Leslie R., Cleveland, Ohio 


Van Alsburg, Donald J., Detroit, Mich. 
Van Orman, Francis, Newark, N. J. 
Van Orman, Wayne, New York, N. Y. 
Varnum, Laurent K., Grand Rapids, Mich. 
Vogel, Leslie H., Chicago, III. 

Vogel, Robert C., Chicago, IIl. 
Waechter, Arthur J., Jr., New Orleans, La. 
Wassell, Thomas W., Dallas, Texas 
Weichelt, George M., Chicago, IIl. 
Weston, S. Burns, Cleveland, Ohio 
Whaley, Thomas B., Columbia, S. C. 
White, Harvey E., Norfolk, Va. 

White, Jacob S., Indianapolis, Ind. 
White, Lowell, Denver, Colo. 

White, Morris E., Tampa, Fla. 

Wicker, John J., Jr., Richmond, Va. 
Williams, Marvin, Jr., Birmingham, Ala. 
Williams, Reginald L., Miami, Fla. 
Yancey, George W., Birmingham, Ala. 
Yates, Tom L., Chicago, III. 

Young, Frank M., Birmingham, Ala. 
Young, Robert F., Dayton, Ohio 
Zurett, Melvin H., Rochester, N. Y. 


Guest Registration—1950 Convention 


Aaroe, Paul, Jersey City, N. J. 

Adams, Mrs. St. Clair, Jr., (Lilla), New 
Orleans, La. 

Ahlers, Mrs. Paul (Amirrette), Des Moines, 
Iowa 

Albert, Mrs. Milton A. (Helen), Baltimore, 
Md. 

Allaben, Mrs. F. Roland (Jo), Grand Rap- 
ids, Mich. 

Allaben, Dorothy, Grand Rapids, Mich. 

Allaben, Larry, Grand Rapids, Mich. 

Allaben, Robert, Grand Rapids, Mich. 

Allen, Mrs. James P., Jr., (Evelyn), Boston, 
Mass. 

Anderson, Mrs. J. Alonzo (Dorothy), Shel- 
by, Ohio 

Anderson, Mrs. John H., Jr. (Snow), Ral- 
eigh, N. C. 

Anderson, Mrs. Newton E. (Ada Mae), Los 
Angeles, Calif. 

Anderson, Mrs. Wilson (Margaret), Char- 
leston, W. Va. 

Andrews, Mrs. John D., (Marie), Hamilton, 
Ohio 


Apperson, Mrs. John W. (Virginia), Mem- 
phis, Tenn. 

Atkins, Mrs. C. Clyde (Esther), Miami, Fla. 

Baier, Mrs. Milton L. (Madonna), Bul- 
falo, N. Y. 

Baker, Mrs. Harold G. (Bernice), East St. 
Louis, IIl. 

Baker, Mrs. Sam _ Rice 
Montgomery, Ala. 

Ball, Mrs. Fred S. (Caroline), Montgomery, 
Ala. 

Ball, Mrs. Joseph A. (Elinor), Long Beach. 
Calif. 

Barber, Mrs. Azro L. (Laura), Little Rock, 
Ark. 

Barton, Mrs. John L. (Jessie), Omaha, Neb. 

Bateman, Mrs. Harold A. (Anita), Dallas, 
Texas 

Bauder, Mrs. Reginald I. (Dorothy), Los 
Angeles, Calif. 

Bauder, Jane, Los Angeles, Calif. 

Baylor, Mrs. F. B. (Georgia), Lincoln, Neb. 

Beach, Mrs. Charles G. (Evalyn), Leroy, 
Ohio 


(Mary Louise), 
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Begole, Mrs. Ari M (Helen), Detroit, Mich. 

Bennethum, Mrs. William H. (Anne), Wil- 
mington, Del. 

Bennethum, Bill, Wilmington, Del. 

Bennett, Mrs. Hugh M. (Lois), Columbus, 
Ohio 

Bienvenu, Mrs. P. Albert (Carolyn), New 
Orleans, La. 

Bisselle, Mrs. Morgan F. (Lucille), Utica, 
N. Y. 

Blanchet, Mrs. G. Arthur (Lucille), New 
York, N. Y. 

Blanchet, Lucille, New York, N. Y. 

Blue, Mrs. George R. (Betty), New Or- 
leans, La. 

Body, Mrs. Ralph C. (Ruth), Reading, Pa. 

Body, Eleanor, Reading, Pa. 

Body, Howard, Reading, Pa. 

Boss, Mrs. Henry M. (Louise), Providence, 
R. I. 

Brandt, Mrs. Arthur, Jr. 
Mich. 

Brook, Mrs. Herbert C. (Jane), Chicago, 
Ill. 

Brooks, Mrs. Laurance W. (Veda), Baton 
Rouge, La. 

Brooks, Larry, Baton Rouge, La. 

Brown, Mrs. Oscar J. (Mary), Syracuse, 
N. Y. 

Buchanan, Mrs. G. Cameron, (Helen), De- 
troit, Mich. 

Buck, Mrs. Henry W. (Nina), Kansas City, 
Mo. 

Burke, Mrs. Patrick F. (Mary), Philadel- 
phia, Pa. 

Burns, Mrs. Stanley M. 
N. H. 

Campbell, Mrs. Betty, Tampa, Fla. 

Campbell, Roger, Cynwyd, Pa. 

Cantey, Mrs. Emory A. (Aileen), 
Worth, ‘Texas 

Carey, Mrs. L. J. (Lena), Detroit, Mich. 

Carey, Geraldine, Detroit, Mich. 

Caverly, Mrs. Raymond N. (Rene), New 
York, N. Y. 

Cheek, Mrs. Alex (Margaret Ann), Okla- 
homa City, Okla. 

Chilcote, Mrs. Sanford M. (Mildred), Pitts- 
burgh, Pa. 

Chrestman, Mrs. Mary Elizabeth, Dallas, 
Texas 

Christovich, Mrs. Alvin R. (Elyria), New 
Orleans, La. 

Cobourn, Mrs. Frank M. (Marguerite), ‘To- 
ledo, Ohio 

Cobourn, Marcia, Toledo, Ohio 

Cole, Kirk, Toledo, Ohio 

Conklin, Mrs. Clarence R. (Ellen), Chica- 
go, Ill. 


(Betty), Detroit, 


(Irene), Dover 


Fort 
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Cope, Mrs. Kenneth B. 
Ohio 

Cox, Mrs. ‘Taylor H. (Mabel), Knoxville, 
Tenn. 

Cull, Mrs. Frank X. 
land, Ohio 

Curtis, Mrs. Charles E. (Elizabeth), Lerov, 
Ohio 

Dalzell, Mrs. Robert D. (Alice), Pittsburgh, 
Pa. 

Daniel, Mrs. Todd (Rose), Philadelphia, 
Pa. 

Davidson, Mrs. Carl F. (Dorothy), Detroit, 
Mich. 

Davies, Mrs. Frank W. (Anita), Birming- 
ham, Ala. 

Deak, William S., Reading, Pa. 

Deak, Mrs. William S. (Grace), Reading, 
Pa. 

Dempsey, Mrs. 
Plains, N. Y. 

Dickie, Mrs. J. Roy 
Pa. 

Diehm, Mrs. Ellis R. 
Ohio 

Dimond, Mrs. 
York, N. Y. 

Dodd, Mrs. 
Mich. 

Dodson, Mrs. T. DeWitt (Dorothy), New 
York, N. Y. 

Don Carlos, Mrs. Harlan S$. (Mary), Hart- 
ford, Conn. 

Dougherty, Mrs. Glenn R. (Evelyn), Mil- 
waukee, Wis. 

Dougherty, Charles, Milwaukee, Wis. 

Dougherty, Mrs. John E. (Louise), York, 
Neb. 

Driscoll, Lawrason, San Francisco, Calif. 

Dykes, Mrs. J]. Ralph (Frances), New York, 
N. ¥. 

Eager, Mrs. Pat H., Jr. 
Miss. 

Earnest, Mrs. Robert L. (Lucy), West Palm 
Beach, Fla. 

Eggenberger, Mrs. William J. (Elsie), De- 
troit, Mich. 

Eggenberger, Barbara, Detroit, Mich. 

Ely, Mrs. Wayne (Amy Nelle), St. Louis, 
Mo. 

Everheart, Mrs. Kenneth (Elizabeth), Sher- 
man, Texas 

Fields, Mrs. 
York, N. Y. 

Fitz Patrick, Mrs. William F. (Margaret), 
Syracuse, N. Y. 

Fluty, Mrs. Holly W. 
York, N. Y. 

Fluty, Molly, New York, N. Y. 


(Lela), Canton, 


(Madeleine), Cleve- 


James (Mabel), White 
(Mabel), Pittsburgh, 
(Helen), Cleveland, 
Herbert F. (Helen), New 


Lester P. (Edith), Detroit, 


(Ann), Jackson, 


Ernest W. (Muriel), New 


(Margaret), New 
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Foley, Mrs. Gerald T. (Ann), Newark, 
N. J. 


Folts, Mrs. Aubrey F. (Frances), Chatta- 
nooga, Tenn. 

Forbes, Mrs. 
Texas 


Ford, Mrs. Byron E. (Marion), Columbus, 
Ohio 

Ford, Mrs. 
Texas 

Fowler, Mrs. Cody (Maude), Tampa, Fla. 

Foynes, Mrs. Thomas N. (Marion), Lynn, 
Mass. 

Foynes, Carol Anne, Lynn, Mass. 

Francis, Mrs. Marshall H. 
Steubenville, Ohio 

Fraser, Mrs. William C. 
ha, Neb. 

Gaines, Francis P., Lexington, Va. (Speak- 
er) 

Galiher, Mrs. Richard W. (Phyllis), Wash- 
ington, D. C. 

Gallagher, Mrs. Donald (Rosemary), Al- 
bany, N. Y. 

Gallup, Mrs. William D. (Harriet), Brad- 
ford, Pa. 

Geer, Mrs. Arthur B. 
apolis, Minn. 

Gillen, Mrs. William A. (Lillian), ‘Tampa, 
Fla. 

Gongwer, Mrs. G. P. 
Ohio 

Gongwer, Mrs. J. H. (Gladys), Mansfield, 
Ohio 

Gooch, Mrs. J. A. (Adrienne), Fort Worth, 
Texas 

Gorton, Mrs. Victor C. (Ruth), Chicago, 
Ill. 

Gould, Mrs. Charles P. (Mary), Los An- 
geles, Calif. 

Gover, Mrs. C. Hundley (Mary Mercedes), 
Charlotte, N. C. 

Graves, Mrs. Ray B. 
Rapids, Wis. 

Gray, Mrs. Harry T. (Mary), Jacksonville, 
Fla. 

Gresham, Mrs. Newton 
Houston, Texas 

Grubb, Mrs. Kenneth P. 
Milwaukee, Wis. 

Haacke, Thomas, Dayton, Ohio 

Hassett, Paul M., Buffalo, N. Y. 

Hassett, Mrs. Paul M. (Dorothy), Buffalo, 
N. Y. 

Hawkins, Mrs. Kenneth B. (Emily), Chica- 
go, Ill. 

Hayes, Mrs. Gerald P. 
waukee, Wis. 


Frank (Hazel), Sherman, 


Logan (Catherine), Dallas, 


(Pauline), 


(Mabel), Oma- 


(Alice), Ashland, 


(May), Wisconsin 


(Mary Frances), 


(Marguerite), 


(Ailleen), Mil- 
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Haymond, Frank C., Charleston, W. Va. 
(Speaker) 

Haywood, Mrs. Egbert L. (Margaret), Dur- 
ham, N. C. 

Head, Joseph, Jr., Philadelphia, Pa. 

Heneghan, Mrs. George E. (Irene), St. 
Louis, Mo. 

Heneghan, George, Jr., St. Louis, Mo. 

Heneghan, Marilyn, St. Louis, Mo. 

Henry, Mrs. Elbert A. (Mary), Little 
Rock, Ark. 

Heron, Mrs. Alexander M. 
Washington, D. C. 

Hobson, Mrs. Robert P. (Allye), Louisville, 
Ky. - 

Hobson, Allye, Louisville, Ky. 

Hoffstot, Mrs. W. H., Jr. (Sue), Kansas 
City, Mo. 

Holt, W. Clary, Burlington, N. C. 

Horn, Mrs. Clinton M. (Mabel), Cleve- 
land, Ohio 

Horn, Mrs. 
City, N. J. 

Horn, Leonard, Atlantic City, N. J. 

Horn, Rhoda, Atlantic City, N. J 

Howard, Mrs. Frank (Gladys), Worcester, 
Mass. 

Howell, Mrs. Charles C., Jr. 
Jacksonville, Fla. 

Humkey, Mrs. Walter (Rosemary), Miami, 
Fla. 

Hunter, Mrs. Richard N. (Elizabeth), Wau- 
kesha, Wis. 

Hunter, Frances, Waukesha, Wis. 

Ingalls, Mrs. George L. (Dorothy), Bing- 
hampton, N. Y. 

James, Mrs. J. Burton (Lucy), Greenville, 
N. C. 

Johnson, Mrs. F. Carter, Jr. (Jo), New Or- 
leans, La. 

Jordan, Mrs. Welch 
boro, N. C. 

Julian, Fred, Chicago, Ill (Reporter) 

Kadyk, Mrs. David J. (Helen), Chicago, Ill. 

Kaess, Mrs. Fred W. (Phyllis), Detroit, 
Mich. 

Kammer, Mrs. Alfred C. (Wilmuth), New 
Orleans, La. 

Kelly, Mrs. William A. 
Ohio 

Kemper, Mrs. William L. (Lois), Houston, 
Texas 

Kitch, Mrs. John R. (Mary), Chicago, Ill. 

King, J. Charles, New York, N. Y. 

Kline, Joseph M. Frederick, Md. 

Kline, Mrs. Joseph M. (Natalie), Frederick, 
Md. 

Klostermeyer, Mrs. Howard R. 
ine), Charleston, W. Va. 


(Barbara), 


Herbert (Pauline), Atlantic 


(Sigrid), 


(Marietta), Greens- 


(Bessie), Akron, 


(Kather- 
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Kluwin, Mrs. John A. 
waukee, Wis. 

Kluwin, Mary Ann, Milwaukee, Wis. 

Knapp, Mrs. Frank J. (Inez), Houston, 
Texas 

Knepper, Mrs. William E. (Lucille), Co- 
lumbus, Ohio 

Knight, Fred S., New York, N. Y. 

Knipmeyer, Mrs. Lowell L. (Mary), Kan- 
sas City, Mo. 

Korsan, Mrs. Peter J. (Dorothy), Philadel- 
phia, Pa. 

Kristeller, Mrs. Lionel P. (Helen), Newark, 
N. J. 

Kaen Mrs. Edward W. (Matt), Memphis, 
Tenn. 

LaBrum, Mrs. J. Harry (Catherine), Phila- 
delphia, Pa. 

Lacey, Mrs. Robert B. 
Mich. 

Lacoste, Mrs. Roger (Marcelle), Montreal, 
Canada 

Lancaster, Mrs. John L., Jr. (Pat), Dallas, 
Texas 

Lazonby, Mrs. J. Lance (Shirley), Gaines- 
ville, Fla. 

LeRoy, Mrs. J. Henry (Grace), Elizabeth 
City, N. C. 

Lesemann, Mrs. Ralph F. 
St. Louis, IIl. 

Little, Mrs. James 
Texas 

Lloyd, Mrs. L. Duncan (Olivia), Chicago, 
Ill. 

Lloyd, Gingie, Chicago, III. 

Lloyd, Kay, Chicago, IIl. 

Locke, Mrs. Theodore L. (Midge), Indian- 
apolis, Ind. 

Loesche, William, Philadelphia, Pa. 

Long, Mrs. Stanley B. (Eleanor), Seattle, 
Wash. 

ne Mrs. Thomas J. (Mary), Atlanta, 

a. 

Long, Tommy, Atlanta, Ga. 

Lord, Mrs. John S. (Marion), Chicago, III. 

Mahoney, Mrs. Geoffrey P. (Mary), Minne- 
apolis, Minn. 

Mangin, Mrs. William B. (Clara), Syra- 
cuse, N. Y. 

Mansfield, Mrs. Walter A. (Dorothy), De- 
troit, Mich. 

Mansfield, John, Detroit, Mich. 

Mansfield, Robert, Detroit, Mich. 

Martin, Mrs. Clarence E., Jr., (Catherine), 
Martinsburg, W. Va. 

Martin, Mrs. William F. (Catharine), New 
York, N. Y. 

Martin, Elise, New York, N. Y. 

Martin, William F., Jr., New York, N. Y. 


(Noretta), Mil- 


(Belva), Detroit, 


(Ruth), East 


(Irene), Big Spring, 
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Masters, Mrs. Richard C. (Vera), Lansing, 
Mich. 

Matthews, John R. Montgomery, Ala. 

Matthews, Mrs. John R., Montgomery, Ala. 

Mawhinney, Mrs. Donald M. (Antoin- 
ette), Syracuse, N. Y. 

Mawhinney, Ann, Syracuse, N. Y. 

May, Cutler, Richmond, Va. 

Mead, Mrs. Joseph S. (Lavonia), Birming- 
ham, Ala. 

Mead, George, Birmingham, Ala. 

Mead, Lavonia, Birmingham, Ala. 

Mead, Scott, Birmingham, Ala. 

Meyer, John A., New York, N. Y. 

Meyer, Mrs. John A. (Greta), New York, 
N. Y. 

Miller, H. Ellsworth, Baltimore, Md. 

Miller, Mrs. H. Ellsworth (Helen), Balti- 
more, Md. 

Miller, Mrs. J. Weston (Jane), Springfield, 
Mo. 

Miller, Mrs. W. Orrin (Margaret), Dallas, 
Texas 

Mock, Mrs. Fred M. 
homa City, Okla. 

Montgomery, Mrs. Richard B., Jr., (Ella), 
New Orleans, La. 

Moody, Mrs. Denman 
Texas 

Morris, Mrs. Larry W. (Camille), Houston, 
Texas 

Morris, Ned, Houston, Texas 

Morris, Victor, Houston, Texas 

Morris, Mrs. Stanley C. (Leota), Charles- 
ton, W. Va. 

Morris, Stanley C., Jr., Charleston, W. Va. 

Moul, Mrs. Charles E. (Lillian), Leroy, 
Ohio 

Mount, Mrs. Thomas F. (Alice), Phila- 
delphia, Pa. 

Mungall, Mrs. Daniel (Katherine), Phila- 
delphia, Pa. 

Murphy, Warren B., Syracuse, N. Y. 

Murphy, Mrs. Warren B. (Jean), Syracuse, 
N. Y 


(Bereniece), Okla- 


(Ted), Houston, 


Muse, Mrs. Leonard G. (Page), Roanoke, 
Va. 

McAlister, Mrs. David I. (Dick), Washing- 
ton, Pa. 

McCamey, Mrs. Harold E. (Ethel), Pitts- 
burgh, Pa. 

McCarthy, Joseph S., Washington, D. C. 

McClendon, Mrs. William H., Jr., (Elea- 
nor), New Orleans, La. 

McGinn, Mrs. Denis (Catherine), Escana- 
ba, Mich. 

McGough, Mrs. Paul J. 
apolis, Minn. 

McGough, Patsy, Minneapolis, Minn. 


(Alice), Minne- 
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McKesson, Mrs. 
Phoenix, Ariz. 

McNamara, Mrs. J. Paul (Mary), Colum- 
bus, Ohio 

McNeal, Mrs. Harley J. (Virginia), Cleve- 
land, Ohio 

McNeal, Sandra, Cleveland, Ohio 

McNeal, Virginia, Cleveland, Ohio 

McTighe, Mrs. Desmond J. (Mary), Nor- 
ristown, Pa. 

Nash, Mrs. J. Newton (Estelle), New York, 
N. Y. 

Nelson, Mrs. Robert M. (Marjorie), Mem- 
phis, Tenn. 

Nichols, Mrs. Henry W. (Bert), New York, 
N. Y. 

Night, Mrs. William E. (Elizabeth), Bing- 
hampton, N. Y. 

Normann, David R., New Orleans, La. 

Normann, Mrs. David R. (Rhoda), New 
Orleans, La. 

O’Brien, Mrs. Joseph F. (Sue), Brooklyn, 
Tee Bs 

O’Bryan, Mrs. William M. (Jeane), Fort 
Lauderdale, Fla. 

O'Farrell, Mrs. William T. (Sarah), Char- 
leston, W. Va. 

O’Kelley, Mrs. A. Frank (Louise), ‘TValla- 
hassee, Fla. 

O'Neill. Mrs. Edward T. (Margaret), Fond 
du Lac, Wis. 

Orlando, Mrs. Samuel P. (Elsie), Camden, 
N. J. 

Orlando, Michael, Camden, N. J. 

Orr, Mrs. George W. (Connors), New 
York, N. Y. 

Owen, Andrea, Detroit, Mich. 

Parker, Mrs. Leo B. (Cecile), Kansas City, 
Mo. 

Persson, Alf T., Chicago, Ill. (Speaker) 

Persson, Mrs. Alf T. (Cathrine), Chicago, 
Ill. 

Phillips, Mrs. Tom M. (Edna), Houston, 
Texas 

Pledger, Mrs. Charles E., Jr., 
Washington, D. C. 

Pollard, William G., Oak Ridge, Tenn. 
(Speaker) 

Pollard, Mrs. William G. (Marcella), Oak 
Ridge, Tenn. 

Porteous, Mrs. William A., Jr. 
New Orleans, La. 

Porteous, Billy, New Orleans, La. 

Powell, Jack A., Springfield, Mo. 

Raley, Mrs. Donald W. (Helen), Canton, 
Ohio 

Raub, Mrs. Edward B., Jr., 

Indianapolis, Ind. 


(Ruth), 


(Beryle), 


(Lois), 


(Madeline), 
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Reed, Mrs. Peter (Josephine), Cleveland, 
Ohio 

Reeves, Mrs. Gibbie L. (Kathryn), Tampa, 
Fla. 

Reeves, Jack, Tampa, Fla. 

Rennels, Lamont N., Dayton, Ohio 

Reynolds, Mrs. Hugh E. (Marita), Indian. 
apolis, Ind. 

Reynolds, Jane, Indianapolis, Ind. 

Ringel, Mrs. Herbert A. (Sara), Atlanta, 
Ga. 

Robertson, Mrs. Lawrence V. 
Tucson, Ariz. 

Rodman, Mrs. John C. (Elizabeth), Wash- 
ington, D. C. 

Rogoski, Mrs. Alexis J. (Loretta), Muske- 
gon, Mich. 

Rollins, Mrs. H. Beale (Mary), Baltimore, 
Md. 

Rossi, George, Jersey City, N. J. 

Rowe, Mrs. Royce G. (Marie), Chicago, III. 

Royster, Mrs. John H. (Helen), Peoria, Ill, 

Rudolph, Mrs. Harold W. (Phyllis), New 
York, N. Y. 

Rudolph, Stella, New York, N. Y. 

Runkle, Mrs. Clarence B. (Mormie), Los 
Angeles, Calif. 

Ryan, Mrs. Lewis C. (Mildred), Syracuse, 
N. Y. 

Sadler, Mrs. W. H., Jr. 
ham, Ala. 

Schlotthauer, Mrs. George McD. (Betty), 
Madison, Wis. 

Scroggie, Mrs. Lee J. (Gertrude), Detroit, 
Mich. 

Scully, Mrs. Raymond J. 
York, N. Y. 

Shackleford, Mrs. Robert W. (Iva), Tampa, 
Fla. 

Shannon, Mrs. G. T. (Tommie), ‘Tampa, 
Fla. 

Shapiro, Mrs. Joseph G. (Helen), Bridge- 
port, Conn. 

Smith, Mrs. Forrest 
Richmond, Va. 

Smith, Mrs. Forrest S. 
City, N. J. 

Snow, Mrs. Charles B. (Dorothy), Jackson, 
Miss. 

Spray, Mrs. Joseph A. (Loeta), Los Angeles, 
Calif. 

Sprinkle, Mrs. Paul C. (Mary), Kansas City, 
Mo. 

Stewart, Mrs. Edgar A. 
Ala. 

Stewart, Mrs. Jack W. (Jo), Lincoln, Neb. 

Stewart, Mrs. Joseph R. (Edna), Kansas 
City, Mo. 

Stewart, Joe, Jr., Kansas City, Mo. 


(Lemma), 


(Rose), Birming- 


(Marie), New 


Stuart (Virginia), 


(Harriet), Jersey 


(Manie), Selma, 
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Stichter, Mrs. Wayne E. (Irene), Toledo, 
Ohio 

Stichter, Dick, Toledo, Ohio 

Stichter, Don, Toledo, Ohio 

Stichter, Jack, Toledo, Ohio 

Stichter, Phil, Toledo, Ohio 

Stiles, Mrs. Harry F., Jr., (Beryl), New Or- 
leans, La. 

Stockwell, Mrs. Oliver P. (Roseina), Lake 
Charles, La. 

Stockwell, Roseina, Lake Charles, La. 

Stratton, Mrs. Hubert C. (Margaret), Syra- 
cuse, N. Y. 

Stratton, Col. Reuel C., Hartford, Conn. 
(Speaker) 

Thornbury, Mrs. P. L. (Gertrude), Colum- 
bus, Ohio 

Thuma, Mrs. Michael J. (Matilda), Chi- 
cago, Ill. 

Thwing, James R., Providence, R. I. 

Topping, Mrs. Price H. (Barbara), New 
York, N. Y. 

Touchstone, Gifford, Dallas, ‘Texas 

Tressler, Mrs. David L. (Jessie), Chicago, 
Ill. 

Turner, Mrs. Mark N. (Anna), Buffalo, 

N. ¥. 


Van Alsburg, Mrs. Donald J. (Myrtle), 
Detroit, Mich. 
Varnum, Mrs. Laurent K. (Maryellen), 


Grand Rapids, Mich. 
Varnum, Irene, Grand Rapids, Mich. 
Varnum, Kimmie, Grand Rapids, Mich. 
Vogel, Mrs. Leslie H. (Kathryn), Chicago, 
Ill. 
Vogel, Mrs. Robert C. (Esther), Chicago, 
Ill. 
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Waechter, Mrs. Arthur ]., Jr., 
New Orleans, La. 

Wagner, Karl, Milford, Pa. 

Walker, William A., Philadelphia, Pa. 

Walker, Mrs. William A. (Louise), Phila- 
delphia, Pa. 

Ward, Charles S., Washington, D. C. 

Weichelt, Mrs. George M. (Marian), Chi- 
cago, Ill. 

Weston, Mrs. S. Burns (Simonne), Cleve- 
land, Ohio 

Weston, Monique, Cleveland, Ohio 

Whaley, Mrs. Thomas B. (Katharine), Co- 
lumbia, S. C. 

White, Mrs. Harvey E. (Mabel), Norfork, 
Va. 

White, Mrs. Jacob S. (Emily), Indianapolis, 
Ind. 

White, Mrs. Lowell, Denver, Colo. 

White, Olin, Nashville, Tenn. 

Wicker, Mrs. John J., Jr. (Kate), Rich- 


(Peggy), 


mond, Va. 
Williams, Mrs. Dorothy M., Columbus, 
Ohio 


Williams, James L., Kansas City, Mo. 

Williams, Mrs. Marvin, Jr. (Smut), Bir- 
mingham, Ala. 

Williams, Mrs. Reginald L. (Helen), Mi- 
ami, Fla. 

Wise, W. Bart, New York, N. Y. 

Wise, Mrs. W. Bart (Grace), New York, 
N. ¥. 

Wise, Betty, New York, N. Y. 

Young, Mrs. Frank M. (Helen), Birming- 
ham, Ala. 

Young, Mrs. Robert F. (Kathryn), Dayton, 
Ohio 





